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JOINT APPENDIX 


102 [Received January 22, 1957] 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In re Application of 
SUNSHINE STATE BROAD- 


CASTING CO., INC. 
Bradenton, Florida 


File No. BP-10, 645 


For Construction Permit 


ae ee ee ee ee ee ee” 


PETITION FOR RECONSIDERATION | 

Now comes Robert Hecksher, licensee of standard broadcast 
station WMYR at Fort Myers, Florida, and, by and through his 
attorney, respectfully requests the Commission to reconsider and set 
aside its action of December 19, 1956, announced December 20, 1956, 
granting without hearing the application of Sunshine State Broadcasting 
Co. Inc., for a new station at Bradenton, Florida. In support whereof, 
the following is shown: | 

1. On December 19, 1956, the Commission granted without 
hearing the application of Sunshine State Broadcasting Co... Inc... for. 
construction permit for a new standard broadcast station to be located 
at Bradenton, Florida, to operate on the assignment of 1420 ke with 
power of 1 kw, daytime only, employing a directional antenna, said 
action being announced on December 20, 1956. : 

2. Robert Hecksher is the licensee of standard broadcast station 
WMYR at Fort Myers, Florida, operating on 1410 ke with power of 5 
kw day and 500 watts night, employing a directional antenna at night. 

3. Attached hereto is a report by A.D. Ring and Associates, 
consulting engineers, containing an affidavit of a qualified radio engin- 
eer, which establishes that electrical interference will be caused to 
Station WMYR within its normally protected contour from the operation 
of the proposed Bradenton Station. 
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4. Petitioner is an existing licensee, and a grant of the Bradenton 
application would result in the modification of his license in contra- 
vention of the provisions of Section 316(a) of the Communications Act of 
1934, as amended, and Section 1.390 of the Commission's rules and 
regulations. 

5. It also is shown herein that petitioner is an existing licensee, 
and a grant of the Bradenton application would cause interference to his 
station within the normally protected contour as described by applicable 

103 rules and regulations within the contemplation of the provisions 
of Section 1. 390(a)(2) of the Commission's rules and regulations. 

WHEREFORE, THE PREMISES CONSIDERED, it is respectfully 
requested that the Commission reconsider and set aside its action 
announced December 20, 1956, granting without hearing the application 
of Sunshine State Broadcasting Co., Inc., for a new standard broadcast 
station at Bradenton, Florida, and that the Commission designate such 
application for hearing and permit Robert Hecksher to participate as a 


party in such proceeding. 


Respectfully submitted, 
ROBERT HECKSHER 
Of Counsel: By 
Spearman and Roberson apa Ro ae 
1023 Munsey Building ee 
Washngton 4, D. C. 
Dated: January 18, 1957 
104 A. D. RING & ASSOCIATES 


Consulting Radio Engineers 
Pennsylvania Building 
Washington 4, D. C. 


January 18, 1957 


City of Washington ) 
District of Columbia ~ 


Howard T. Head, being first duly sworn, upon oath deposes and 


says that he is a consulting radio engineer, a partner in the firm of 
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A. D. Ring & Associates, with offices in the Pennsylvania Building, 


Washington, D. C. He is a registered professional engineer (Reg. No. 
2521) in the District of Columbia. His qualifications as an engineer are 
a matter of record with the Federal Communications'Commission. 

The firm of A. D. Ring & Associates has been retained by 
Robert Hecksher, licensee of Standard Broadcast Station WMYR, Fort 
Myers, Florida, to make a study of possible interference to WMYR as 
a result of the Commission's recent authorization to Sunshine State 
Broadcasting Co., Inc. for a new standard broadcast station at Braden- 
ton, Florida (Call letters WBRD have been assigned). 

Station WMYR is licensed to operate on 1410 kc with a power of 
> kw day, 500 watts night. A non-directional antenna is used during 
daytime hours, and a two-tower directional antenna is used at night. 

105 The grant to WBRD authorizes operation on 1420 ke with a power 
of 1 kw daytime only, using a directional antenna. : 

Interference studies included in the WBRD application, based 
primarily on the Commission's conductivity map, indicated that there 
would be no overlap of the 0.5 mv/m contours with WMYR, and, hence, 
no objectionable interference as defined by the Commission's Technical 
Standards. However, field intensity measurements which have been 
made and are reported in this study indicate the soil conductivity over 
this path to be generally higher than indicated by the Commission's 
map, which would result in objectionable interference from WBRD to 
WMYR. | 

Field intensity measurements were made along a route between 
the WMYR transmitter and the proposed WBRD site at Bradenton, on 
WMYR and on WTRL, Bradenton, operating on 1490 ke with a power of 
250 watts. These field intensity measurements were made under in- 
structions from this firm by Robert Hecksher, licensee of Station 
WMYR. Mr. Hecksher is a graduate engineer, and his qualifications 
for taking field intensity measurements are on file with the Com- 
mission. The field intensity measurements covered by this report 
were made during the period between January 1 and January 9, 1957, 





& 
106 using an RCA field Intensity Meter Type WX-2D, Serial No. 1123. 

The field intensity measurements show a soil conductivity of 
approximately 15 mmhos/m in the Fort Myers area, compared with a 
value of 8 mmhos/m indicated by the Commission's map. Measure- 
ments among the islands ‘and keys in the Gulf of Mexico near Bradenton, 
just off the mainland, indicate an attenuation of the WMYR signal corres- 
ponding to a conductivity of 15 mmhos/m or higher. Inland near 
Bradenton, where the Commission's map shows a conductivity of 4 
mmhos/m, the WMYR Signal drops to values indicating overall path 
attenuation corresponding to conductivities ranging from 6 mmhos/m 
to8 mmhos/m. The measurements on WTRL indicate a conductivity in 
the Bradenton area of approximately 6 mmhos/m. The Commission's 
map shows a conductivity of 4 mmhos/m in this area. 

Field intensity measurements were taken along roads approxi- 
mating as nearly as possible a direct line between WMYR and the pro- 
posed WBRD transmitter site. There are few roads in the area, and 
measurements were made along U.S. Highway 41 to a point near 
Sarasota, Florida, some 11 miles south of Bradenton. South of 
Sarasota, the measuring route was bifurcated. An eastern branch route 

107 was measured, running past the WBRD transmitter site and thence 
to the WTRL transmitter site. A western branch route was measured 
along the keys and islands just off the mainland, starting at Siesta Key 
and continuing to the northern tip of Anna Maria Island. The measuring 
points are shown in the maps attached to this affidavit. 

The area within which objectionable interference would be caused 
to WMYR by WBRD within the WMYR 0.5 mv/m ground-wave contour 
is shown in Figure 1 attached. The location of the contours was deter- 
mined from the field intensity measurements. The area of interference 
shown by hatching on Figure 1 is 35 square miles, including the popu- 
lation of 1167 persons according to the 1950 Census. There are no 
towns having a popuiation greater than 2500 in the interference area. 

The field intensity measurements upon which this study is based 
are tabulated in Tables I and II and plotted in Figures 2A through 2E. 
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The points at which the field intensities were soare are shown in 
Figures 3A through 3G. : 

Table I lists the measurements on WMYR and WTRL made along 
the approximate radial route between Fort Myers and Bradenton. 
Table II lists measurements on WMYR and WTRL along two transverse 
routes (Highways 72 and 780) for the purpose of establishing the inland 

108 location of the WMYR 0.5 mv/m contour in the interference area, 

and the signal attenuation in this area from the Bradenton transmitters. 

Figure 2A is a plot of the field intensity measurements on WMYR 
versus distance, for the western branch route along the keys just west 
of Bradenton. Figure 2A shows an attenuation equivalent to a soil 
conductivity of 15 mmhos/m or higher throughout essentially the entire 
path. A study of this analysis, together with the individual measure- 
ments along the keys, shows that the WMYR 0.5 mv/m contour includes 
the various keys such as Siesta Key, Long Boat Key and St. Armand 
Key, as well as the approximate southern half of Anna Maria Island 
west of Bradenton. ! 

Figure 2B is a graph of the WMYR Signal versus distance for 
the eastern branch of the measuring route, running generally inland. 
Here it will be seen that the WMYR Signal is subject to considerably 
more attenuation in the inland areas than along the keys, with the 
Signal dropping to that corresponding to an equivalent conductivity of 
approximately 6 mmhos/m. 
Figure 2C is a graph of the radial measurements on WTRL past 
the proposed WBRD transmitter site toward the WMYR transmitter. 
The analysis indicates a soil conductivity of approximately 6 mmhos/m. 

109 Figure 2D is a graph of the transverse series of field intensity 

measurements on WMYR, plotted as a function of distance from the 
WMYR transmitter. This graph shows an attenuation of the WMYR 
Signal in this area corresponding to equivalent average conductivities 
ranging from approximately 6 mmhos/m to approximately 8 mmhos/m. 
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Figure 2E is a graph of the transverse series of field intensity 
measurements on WTRL plotted as a function of distance from the 
WTRL transmitter. The analysis shows that the soil conductivity 
indicated by the radial route measurements (6 mmhos/m) obtains with 
only slight variation throughout the area of the transverse measure- 
ments. In determining the location of the proposed WBRD interfering 
contours, a uniform soil conductivity of 6 mmhos/m has been assumed 
based on Figures 2C and 2E. 

The points at which the field intensity measurements were made 
are shown in Figures 3A through 3G. Figure 3A shows the measuring 
points in the vicinity of the WMYR transmitter. Figure 3B shows the 
location of the radial route measurements along Highway 41 and the 
transverse series along Highways 72 and 780. Figures 3C through 
3F show the measuring points along the off-shore keys and islands. 
Figure 3G shows the close-in measuring points in the vicinity of 
Bradenton and Sarasota. 

110. Affiant states that the calculations and exhibits in this report 
were made by him personally or under his direction and that all facts 





contained herein are true of his own knowledge except where stated to 


be on information or belief, and as to those facts, he believes them to c 
be true. 
Howard T. Head, Affiant 
[JURAT ] 
~ 


My Commission expires: 
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141 ENGINEERING STATEMENT 
IN BEHALF OF SUNSHINE STATE BROADCASTING COMPANY, INC. 
IN ANSWER TO PETITION FILED BY 
ROBERT HECKSHER 


This engineering statement has been prepared in behalf of Sun- 
shine State Broadcasting Company, Inc., in support of an answer to the 
petition of Robert Hecksher and refers to the engineering affidavit 
attached to the petition. Sunshine State Broadcasting Company, Inc., 
was granted a construction permit for a new daytime station in Bradenton, 
Florida, WBRD, to operate on 1420 kc with 1 kw, DA-D. Robert 
Hecksher is the licensee of Station WMYR, Fort Myers, Florida, which 
operates on the adjacent channel, 1410 kc, 500 w, 5 kw-LS, DA-N. 

The engineer preparing the statement which accompanied the peti- 
tion of Robert Hecksher admitted that there would be no objectionable 
interference to WMYR from the authorized operation of WBRD if the 
ground conductivity shown in the FCC conductivity map for the area in 
question were used. He, therefore, relied on field intensity data sub- 
mitted in his report in an attempt to show that objectionable interference 
would occur between WBRD and WMYR. However, it appears that the 
measurements were not taken in accordance with the requirements of the 
rules since: 

(1) The measurements on both WMYR and WTRL were not 


made along radial paths, except perhaps in the direction N 325° E from 


the transmitter site of WMYR to the approximate proposed transmitter 
site of WBRD. 

(2) No information is supplied on the accuracy, data and 
by whom the field intensity meter was last calibrated. 

(3) No affidavit is submitted by the individual who actually 
carried out the measurements. 

(4) No description of the method used in carrying out the 
measurements is given and no exact date and time of day when the 
measurements were made at the locations shown are given. 

(5) No family of theoretical curves is supplied. 


There is no basis for using the measurements made on WTRL to 
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determine the 0.5 mv/m contour of the proposed WBRD operation. The 
WTRL site is about three miles from the proposed site of WBRD on the 
shoreline on the north edge of Bradenton. The WBRD site is incorrectly 
shown on Figure 3C of the engineering affidavit. It is actually almost a 
mile further inland and farther from the measurement points than indi- 
cated on this map. The propagation effects from a coastal station cannot 
be assumed to be the same as for one further inland. Moreover, the 
path along which the WT RL measurements are made does not bear any 
142 resemblance to a radial because the route is dog-legged in shape. 

The engineer preparing the affidavit admits that the measurements 
which were used to draw the WMYR 0.5 mv/m contour are not along true 
radials. The affidavit refers to "approximate radial routes, " bifurcated 
measuring route," "transverse routes," and "branch routes." There is 
a line drawn on Figure 3B between the WMYR Site and the proposed 
WBRD site, which would indicate an attempt to show a radial between the 
sites. The measurements closest to this radial have been plotted on the 
attached graph of Figure 1 in an attempt to determine the extent of the 
WMYR 0.5 mv/m contour in accordance with the requirements of the 
Rules of the Commission. These are point numbers 1 through 36, plus 
60 and 67 given in Table I of the engineering affidavit, and point numbers 
13 through 17, and 27 through 29 given in Table II. These points are 
Shown on Figures 3B and 3C. A study of Figure 1 attached shows that 
the WMYR 0.5 mv/m contour does not extend more than 50 miles towards 
WBRD. The proposed WBRD site is 72 miles from WMYR. The WBRD 
0.5 mv/m contour extends 19.5 miles in the direction of WMYR, as 
shown in the WBRD application, and there is no overlap of the 0.5 mv/m 
contours and no objectionable interference on either station. 

Except for the measurements on WMYR plotted on Figure 1 of 
this statement, the measurements submitted by the engineer for Robert 
Hecksher are not made even close to radial paths from WMYR, but are 
scattered spot measurements as shown on the maps attached to the affi- 
davit, particularly 3B, 3C, 3E and 3G. 

Even assuming that the measurements were properly made, the 
only valid conclusion which can be drawn from them is that there will be 
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no objectionable interference to WMYR from the proposed operation of 
~~ WBRD. 
Respectfully submitted, 
LOHNES AND CULVER 


. sen sete st sino wees sete Sk 
Elizabeth L. Dahlberg 

» January, 1957 

Ca 

al 146 [Received February 5, 1957] 


REPLY TO OPPOSITION TO PETITION FOR RECONSIDERATION 


Now comes Robert Hecksher, licensee of standard broadcast 
Fe station WMYR, at Fort Myers, Florida, and, by and through his attor- 
ney, replies to the Opposition to Petition for Reconsideration, which was 
filed with the Commission on January 28, 1957, in the above-entitled 
and numbered proceeding in behalf of Sunshine State Broadcasting Co., 
Inc. 

1. On January 18, 1957, a Petition for Reconsideration was filed 
with the Commission in behalf of Robert Hecksher requesting the Com- 
mission to reconsider and set aside its action of December 19, 1956 
ad granting without hearing the application of Sunshine State Broadcasting 
Co., Inc., for a new station at Bradenton, Florida. Said action was re- 
quested on the grounds that the proposed Bradenton operation would cause 
objectionable interference within the normally protected contour of 
Station WMYR as was shown in detail in an engineering statement filed 
~ therewith prepared by Howard Head of the firm of A.D. Ring & Associ- 

ates. On January 28, 1957 an Opposition thereto was filed in behalf of 
b the Bradenton applicant. The opposition argues that the Petition for Re- 
consideration was improperly filed and that the presentation was not 
made in proper form. 

2. The argument by Sunshine State Broadcasting Co., Inc. that 
the Petition for Reconsideration was improperly filed under Section 405 


of the Cummunications Act of 1934, as amended, and the Commission's 
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rules with respect thereto is completely without merit. No further 
discussion thereof is warranted. 
3. Attached hereto and made a part hereof, is an engineering 
statement prepared by Howard Head of the firm of A. D. Ring & 
Associates, consulting engineers, which establishes that the measure- 


ments were submitted in proper form. 


147 4. Sunshine State Broadcasting Co.,Inc. further contends that 


the qualifications of the engineer who took the measurements are not 
stated. The engineering statement of Howard Head dated January 18, 
1957 establishes that the measurements were taken by Robert Hecksher, 
licensee of Station WMYR and it was shown that he is a graduate engineer 
and that his qualifications for taking field intensity measurements are on 
file with the Commission. The application of Robert Hecksher on FCC 
Form 301 for construction permit for a new standard broadcast station 

at Fort Myers, Florida, file number BP-7582, filed July 20, 1951, shows 
in Section H, Table I that said Hecksher had been employed at the Navy 
Department, Bureau of Ships, Electronics Division, Search Radar Branch, 
Washington, D. C. and that his employment included "employed as 
Senior Engineer; Head of Shipboard Surface Search Radar Sub-Section. 
Employed in Search Radar Section from October 1943 to date of this 
application." Exhibit 1 of said application also shows the details of 
Hecksher's extensive education, training and experience in the field of 
electronics and radio engineering. Robert Hecksher's application for 
modification of construction permit of his Fort Myers station (File No. 
BMP-5801) on FCC Form 301, filed February 1, 1952 contains engine- 
ering data and an engineering report prepared by said Hecksher. The 
report and data were accepted and the application was granted on 
February 19, 1957. Robert Hecksher's application on Form 301, for 

his Fort Myers Station, File No. BMP-5859, filed April 7, 1952 simi- 
larly contained an engineering report and statement by Hecksher which 
was accepted and granted. The Robert Hecksher license file at the Com- 
mission contains other data establishing his qualifications. 


> 
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WHEREFORE, THE PREMISES CONSIDERED, the request pre- 
viously made by Robert Hecksher that the Commission reconsider and 
set aside its action announced December 20, 1956, granting without 
hearing the application of Sunshine State Broadcasting Co.,Inc. for a 
new standard broadcast station at Bradenton, Florida, and that 
the Commission designate such application for hearing and permit 
Robert Hecksher to participate as a party in such proceeding is repeat- 
ed and renewed herein. 
Respectfully submitted, 
ROBERT HECKSHER 


BY Russell Rowell 
Of Counsel: His attorney 


Spearman and Roberson 
1023 Munsey Building 
Washington 4, D. C. 


Dated: February 4, 1957 


A. D. RING & ASSOCIATES 

Consulting Radio Engineers 
Pennsylvania Building 
Washington 4, D. C. 


February 4, 1957 
City of Washington ) 
District of Columbia ints 
Howard T. Head, being first duly sworn, upon oath deposes and 
says that he is a consulting radio engineer, a partner in the firm of 
A. D. Ring & Associates, with offices in the Pennsylvania Building, 


Washington, D. C. He is a registered professional engineer (Reg. No. 


2521) in the District of Columbia. His qualifications as an engineer are 


a matter of record with the Federal Communications Commission. 

The firm of A. D. Ring & Associates has been retained by Robert 
Hecksher, licensee of Standard Broadcast Station WMYR, Fort Myers, 
Florida, to make a study of the engineering features of an "Opposition to 
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Petition For Reconsideration," and accompanying engineering affi- 
davit, both dated January 28, 1957, filed by Sunshine State Broad- 
casting Company, Inc., (WBRD) Bradenton, Florida (File No. BP-10645). 

By petition, supported by our engineering affidavit dated January 
18, 1957, WMYR alleged objectionable interference to WMYR from 
WBRD, on the basis of field intensity measurements, from the Com- 

150 mission's action in granting Construction Permit BP-10645. 
Station WMYR operates on 1410 kc with a daytime power of 5 kw, using 
a non-directional antenna; the construction permit authorizes operation 
of WBRD at Bradenton, Florida on 1420 kc with a power of 1 kw day- 
time only, using a directional antenna. 

Based on field intensity measurements Supplied with the January 
18, 1957 affidavit, this affiant concluded that the 0.5 mv/m ground- 
wave contours of the two operations would overlap, resulting in objec- 
tionable interference to WMYR from WBRD as proposed. This con- 
clusion is challenged by the WBRD "Opposition" on various bases which 
will be discussed. 

The engineering affidavit supporting the WBRD "opposition" lists 
the following objections to the measurements, which are said to be at 
variance with the Commission's Rules: 

'(1) The measurements on both WMYR and WTRL were not made 
along radial paths, except perhaps in the direction N 325° E from the 
transmitter site of WMYR to the approximate proposed transmitter 
site of WBRD. 

(2) No information is supplied on the accuracy, date and by 
whom the field intensity meter was last calibrated. 

(3) No affidavit is submitted by the individual who actually 
carried out the measurements. 

151 (4) No description of the method used in carrying out the 
measurements is given and no exact date and time of day when the 
measurements were made at the locations shown are given. 

(5) No family of theoretical curves is supplied." 

The following discussion refers to the numbered paragraphs: 
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(1) The true bearing from the WMYR transmitter to the proposed 
Bradenton site is 324°. Measurements were made along U.S. Highway 
41, which generally follows the direction of a line along this bearing, 
but which does not coincide precisely with the radial route. Based on 
the field intensity measurements, interference was alleged not only 
along a direct line between the two stations (324°T) but also along is- 
lands and keys in the Gulf of Mexico just off the west Florida coast. 
A line from the WMYR transmitter passing through these keys has a 
true bearing of 317. 5°. 

Much of the area between Fort Myers and Bradenton along these 
two bearings is not readily accessible, as may be observed on the maps 
attached to this affiant's affidavit of January 18, 1957, and the number 
of points at which field intensity measurements may be made along 
these precise bearings would be limited. A substantially greater num- 

152 ber of measurements are obtained by measuring along the highway 
both on and near these radial routes. An examination of the points at 
which the radial route measurements were made reveals that the bear- 
ing angles range from 312° True to 333°True. Most of the measure- 
ments are confined within arcs of very few degrees. 

Station WMYR operates non-directionally during daytime hours, 
and the measured radiation pattern for non-directional operation ex- 
hibits little variation in radiated field over the range of angles involved. 
It is believed that the closer spacing between individual measurements 
more than offsets any disadvantage arising from deviating from a true 
radial route by a few degrees. : 

The Commission's Technical Standards in requiring measure- 
ments along a "radial" do not specify the limits of permissible angular 
deviation from a true radial route. It is rare indeed when a field in- 
tensity measurement along a given route is made precisely "on bear- 
ing", and a deviation from a fraction of a degree to several degrees 
is usually indulged. : 

153 Engineering judgment is required to determine the extent to 


which measurements slightly or substantially off-bearing are properly 
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representative of propagation conditions along the path; in this instance, 
the measurements submitted are believed to be entirely suitable for the 
intended purpose. 

(2) The field intensity meter employed was an RCA Type WX-2D 
Serial No. 1123. This meter is a standard instrument universally 
known to broadcast consulting engineers, and has a rated accuracy of 
¢ 38%. Meter 1123 was last calibrated by the manufacturer, Nems- 
Clarke, Inc., Silver Spring, Maryland, on November 17, 1954. 

(3) Section 1.390(c) requires that "a petition for reconsideration 
*** based upon a claim of electrical interference *** must be accom- 
panied by an affidavit of a qualified radio engineer ***." The WMYR 
petition for reconsideration was accompanied by the affidavit of this 
affiant whose qualifications as an engineer are well known to the Com- 


mission. 


154 Section 3.186(b) requires that ''Complete data taken in conjunction 


with the field intensity measurements shall be submitted to the Com- 
mission in affidavit form, including the following ***." The field inten- 
sity measurements in question were submitted to the Commission in 
affidavit form, under the oath of this affiant on January 18, 1957. 

This affidavit established that the field intensity meter was operated 
by Robert Hecksher acting under instructions supplied by this affiant 
and this firm. It will be noted that the Commission's Rules do not 
require that the affidavit be executed by the individual who read the 
field intensity meter. 

(4) The Commission's Technical Standards are most general 
with reference to the "description of method used to take field intensity 
measurements". With a standard instrument such as the RCA type 
WX-2D, little can be said other than that the transmitter was operated 
in accordance with the manufacturer's instructions, although this 
affiant's January 18, 1957 affidavit goes into some detail with regard 
to the selection of measuring routes and other relevant details of the 


155 measurements. It should be noted that the Commission's Techni- 


cal Standards do not refer to supplying the "exact date and time of day 


La 
when the measurements were made". 

(5) The log-log graph paper used by this affiant in plotting the 
field intensity measurements supplied with the January 18, 1957 affi- 
davit is the same paper upon which the complete families of theoretical 
curves are printed in the official copy of the Commission's Standards. 
Figures 2A, B, C, D and E, attached to affiant's affidavit of January 
18, 1957, are prepared on such paper. Thus, the required family of 
theoretical curves is that contained in the printed rules. 

The WBRD "Opposition" and supporting engineering affidavit 
object to the use of field intensity measurements on WIT RL, Bradenton 
for predicting attenuation of the signal from the proposed WBRD trans- 
mitter. Attention is called to an error in the plotting of the proposed 
WBRD transmitter in one of this affiant's maps. A study reveals that 

156 the geographical coordinates actually placed the transmitter 0.7 
mile east of the location shown in Figure 3C. This location is still 
less than one mile from a line joining the WTRL and WMYR trans- 
mitters, and less than three miles from the WTRL transmitter. The 
limitations of employing measurements made from any transmitter 
location other than the exact transmitter site proposed are fully 
appreciated; however, where the measuring route closely approaches 


the actual proposed transmitter location, as in this case, it is believed 





that the soil conductivity determined from such measurements more 
accurately indicates the true conductivity than does the Commission's 
map alone. In this connection, it should be noted that even assuming 
the value of conductivity shown by the Commission's map (4 mmhos/m) 
for the proposed interfering WBRD signal, the area of interference to 
WMYR along the offshore islands and keys would still obtain. 

157 It is this affiant's opinion, based on further study of the field 

® intensity measurements in the light of the objections raised by the 

WBRD "Opposition" and supporting engineering affidavit, that the field 

aie intensity measurements are in sufficient compliance with the language 

of the Commission's Technical Standards to meet the intent of the 

Standards, that the measurements are sufficiently complete to estab- 

lish the location of the pertinent contours in the area of interference, 


47 
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and that the measurements show that the proposed WBRD operation 
would cause objectionable interference within the WMYR normally 
protected 0.5 mv/m ground-wave contour. 

Affiant states that the calculations and exhibits in this report 
were made by him personally or under his direction and that all facts 
contained herein are true of his own knowledge except where stated to 
be on information or belief, and as to those facts, he believes them to 


be true. 


Howard T. Head, Affiant 
[JURAT | 


My commission expires: 


162 MEMORANDUM OPINION AND ORDER 


By the Commission: 


1. The Commission has before it a Petition For Reconsidera- 
tion" filed on January 18, 1957, by Robert Hecksher, licensee of Station 
WMYR, Fort Myers, Florida (1410kc, 500w, 5kw-LS, DA-N) (herein- 
after also referred to as petitioner), and directed to the Commission's 
action of December 19, 1956, in granting without hearing the above- 
captioned application of Sunshine State Broadcasting Company, Inc. for a 
construction permit for a new standard broadcast station (WBRD) at 
Bradenton, Florida to operate on 1420 kilocycles with a power of 1 kilo- 
watt, daytime only; an "Opposition" thereto filed by WBRD on January 
28, 1957; a "Reply to the Opposition" filed by the petitioner on February 
4, 1957; and a "Motion to Strike" said Reply filed by WBRD on February 
8, 1957. 

2. Petitioner requests relief as "an existing station" on the 
grounds that the grant of the subject application results "in the modifi- 
cation of his license in contravention of the provisions of Section 316(a) 
of the Communications Act of 1934, as amended, and Section 1. 390 of 
the Commission's Rules and Regulations" and that the proposed WBRD 


19 : 
operation will "cause interference to [WMYR] within [WMYR's ] nor- 
mally protected contour as described by applicable rules and reguiations 
within the contemplation of the provisions of Section 1. 390(a)(2) of the 
Commission's Rules and Regulations." Petitioner, therefore, requests 
that the grant to WBRD be set aside; that the WBRD application be desi- 
gnated for hearing; and that petitioner be made a party to the proceeding. 


3. As indicated above (Paragraph 1, supra) the frequency separa- 


tion between Stations WBRD and WMYR is 10 kilocycles. In computing 
interference between stations 10 kilocycles apart, a ratio of 1:1 of 
desired groundwave to undesired groundwave is specified by Section 
3.182(w) of the Technical Standards in the Commission's Rules. Accor- 
dingly, overlap of the 0.5 mv/m contours must obtain before interference 
is involved between adjacent channel stations. The application for WBRD 
was granted after a finding by the Commission that, on the basis of con- 
163 ductivities contained in Figure M-3 of the Standards, the 0.5 mv/m 
contour of WBRD would extend 19 miles in the direction of WMYR; that 
the 0.5 mv/m contour of WMYR extends 50 miles in the direction of 
WBRD; that, since the two stations are located 72 miles apart, the 0.5 
mv/m contours would not overlap; and that, therefore, the operation of 
WBRD would not involve objectionable interference with WMYR. 
4. In support of its claim of objectionable interference, WMYR 
submitted, in affidavit form, field intensity measurements purporting 
to show that conductivities in pertinent areas are higher than those in- 
dicated in Figure M-3. These measurements were made on Stations 
WMYR and WTRL (Bradenton, Florida; 1490kc, 250w, U) along a high- 
way between Bradenton and Fort Myers; along Route 72, which is trans- 
verse to the path between WMYR and WTRL; along a road approximately 
parallel to Route 72 and slightly north thereof; and at several points on 
islands south of Bradenton along the west coast of Florida. Petitioner 
states that the measurements made along Route 72, approximately at a 
right angle to the path between WMYR and WBRD, indicate that the con- 
ductivity of the path between the two stations is 6 mmhos/m instead of 


4 mmhos/m as shown in Figure M-3 of the Standards. On the basis of 
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these measurements, WMYR claims that the 0.5 mv/m contour of WMYR 
extends 51 miles toward WBRD and that the 0.5 mv/m contour of WBRD 
extends 22 miles toward WMYR'so that these two 0.5 mv/m contours 
would overlap, causing interference to WMYR. 

5. In its Opposition, the grantee contends that, while "there are 
two sections of the Communications Act [309(c) and 405] by means of 
which Commission actions can be protested," (1) the legislative history 
of Section 309(c) shows said section to be the exclusive procedure for 
protests against ''an instrument of authorization" granted by the Com- 
mission without a hearing, the case of WIS-TV Corporation, 9 Pike and 
Fischer, RR 361, 363, notwithstanding; that because the instant petition 
was not under oath as required by said Section 309(c), the petition must 
be dismissed; and (2) with regard to Section 405 of the Act, that peti- 
tioner's measurements are not acceptable to establish interference as 
they were taken in a "dog-legged" pattern, and, therefore, were not in 
accordance with the procedure prescribed in Section 3.186 of the Com- 
mission's Standards which requires that they be made on a radial be- 
tween the two stations; that petitioner submitted no information as to the 
accuracy of the field intensity meter used, or when and by whom it was 
last calibrated; that no affidavit was submitted by the individual who 
made the measurements; that no information was submitted as to the 
date or exact time that the measurements were made; that no family of 
theoretical curves was supplied; and that no description was submitted 
of the method used in carrying out the measurements. Grantee con- 
tends further that Station WTRL, on which petitioner made the measure- 
ments, is located approximately three miles from the proposed WBRD 
site, so that the measurements would not show the conductivity of a 

164 direct path between WBRD and WMYR;; that petitioner incorrectly 
shows the WBRD site approximately one mile from where it actually is; 
that a study of Figure 1 of petitioner's data shows that the WMYR 0.5 
mv/m contour does not extend more than 50 miles toward WBRD; that, 


on the basis of conductivities shown in Figure M-3 of the Standards, the 
WBRD 0.5 mv/m contour extends 19.5 miles toward WMYR, as shown 
in the WBRD application; that the sites of WBRD and WMYR are 72 
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miles apart; and that, therefore, no overlap exists of ‘the two 0.5 mv/m 
contours in question. On the basis of these contentions, the grantee con- 
cludes that the measurements submitted by petitioner are not sufficient 
under the Commission's Rules and that petitioner has failed to establish 
his claim of interference. : 

6. In its Reply to the Opposition, petitioner contends that there 
is no merit to grantee's argument that the petition was improperly filed 
under Section 405 of the Act; that the qualifications of the person who 
took the measurements in question are a matter of record with the Com- 
mission in applications BP-7582, BMP-5801 and BMP-5859, all of 
which were granted; that an attached affidavit by petitioner's consulting 
engineer "establishes that the measurements were submitted in proper 
form." In the affidavit, petitioner's consulting engineer states that 
much of the area between Fort Myers and Bradenton is not readily 
accessible; that it is "rare indeed when a field intensity measurement 
along a given route is made precisely 'on bearing", and [that] a deviation 
from a fraction of a degree to several degrees is usually indulged [in]"; 
that petitioner's "closer spacing between individual measurements more 
than offsets any disadvantage arising from deviating from a true radial 
route by a few degrees"; and that "'the measurements submitted are be- 
lieved to be entirely suitable for the intended purpose ." Petitioner states 
further that the meter used was an RCA Type WX-2D Serial No. 1123; 
has a rated accuracy of plus-or-minus 3 percent and was last calibrated 
by the manufacturer on November 17, 1954; that the measurements were 
submitted "in affidavit form, under the oath of this affiant on January 18, 
1957"; that said affidavit established that "the meter was operated by 
Robert Hecksher acting under instructions supplied by this affiant and 
this firm"; and that "the Commission's Rules do not require that the 
affidavit be executed by the individual who read the field intensity meter." 
He also states that the method of carrying out the measurements was 
given in the petition "with regard to the selection of measuring routes 


and other relevant details of the measurements"; that the log-log graph 


paper on which the measurements were plotted in the petition "is the 
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Same paper upon which the complete families of theoretical curves are 

printed in the official copy of the Commission's Standards"; that the 

correct site of the grantee's transmitter is only 0.7 miles east of the 

location shown in the petition, and the measuring route used by petitioner 

closely approaches the actual proposed transmitter location, and the 

measurements more accurately indicate the true conductivity of the 

area than does the Commission's map alone. Affiant concludes that 

"the field intensity measurements are in sufficient compliance with the 
165. language of the Commission's Technical Standards to meet the in- 

tent of the Standards, that the measurements are sufficiently complete 

to establish the location of the pertinent contours in the area of inter- 

ference, and that the measurements show that the proposed WBRD opera- 

tion would cause objectionable interference within the WMYR normally 
protected 0.5 mv/m ground-wave contour. nd/ 

7. We find that, although petitioner claims the authorized WBRD 

0.5 mv/m contour extends approximately 22 miles toward WMYR on the 
basis of the transverse data made along Route 72, the measurements are 
insufficient according to the Standards to establish the conductivity of the 
path between the two stations as 6 mmhos/m rather than 4 mmhos/m as 
indicated by Figure M-3 of the Standards. The measurements made on 
WTRL are inadequate since each point measured along this route, approx- 
imately at right angles to the line of direction between the two stations, 
represents a separate bearing from WTRL, with only one measured point 
1/7 On February 8, 1957, WBRD filed a "Motion to Strike" petitioner's 
"Reply to Opposition" because, in substance, it advanced new material 
which could not be accepted after the statutory 30 day period for filing 
petitions for reconsiderations under Section 405 of the Act. Section 
1.730 of our Rules provides for oppositions and replies to oppositions 
but states that no other pleadings may be filed with the Commission un- 
less (a) specifically requested by the Commission or (b) leave to file 
such additional pleadings has been granted by the Motions Commissioner 


upon a showing of good cause. Said "Motion To Strike" does not come 
within either (a) or (b) and is not considered herein. 
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on each bearing indicated. Thus, these measurements are not sufficient 


according to the Standards to establish either the inverse distance field 
strength at one mile of WTRL along any of these radia: directions, as 
required by Section 3. 183 of the Rules, or the conductivity of any of the 
paths represented. 

8. Moreover, along the path directly toward the authorized 
WBRD operation from WMYR, petitioner's analysis of the measurement 
data indicates that the WMYR 0.5 mv/m contour extends approximately 
51 miles. This finding by the petitioner also appears to be based, in 
part, upon the inconclusive transverse data obtained along Route 72. 
However, on the basis of this transverse data, the VWMYR 0.5 mv/m 
contour extends slightly beyond measurement point number 10 along this 
route, which point is only 47.5 miles from WMYR. (This distance is 
shown as 48.5 miles in petitioner's Table II. ) Since the extent of the 
WBRD 0.5 mv/m contour must be considered on the basis of a conduc- 
tivity of 4 mmhos/m as indicated by Figure M-3 of our Standards, no 
overlap of the WMYR and WBRD 0.5 mv/m contours would be estab- 
lished even if the WMYR 0.5 mv/m contour is placed at 51 miles from 
Ft. Myers. 

166 9. We now consider WMYR's measurements as they purport to 
show interference along the Keys off the Florida coast line south of 
Bradenton. The Commission's Technical Standards require that field 
intensity measurements submitted for use in interference studies be 
sufficient to establish the effective field at one mile and that the 
measurements be made along radials in pertinent directions. Any 
measurements made at points which are not along the exact pertinent 
radial bearing are subject to question. This is especially true when 
the area in question contains bodies of water, and where the analysis 
of the measured data varies from the analysis of data previously sub- 
mitted on an adjacent radial. Proof of performance measurements filed 
by WMYR in December, 1955, along a true bearing of 309 degrees (only 
9 degrees from the bearing toward the Keys) indicates a conductivity of 
10 mmhos/m for approximately 15 miles and an inverse field at one 
mile of 403 mv/m whereas the analysis of the subject WMYR data 
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(based on measurements along Route No. 41 and along the Keys south of 
Rradenton) indicates a conductivity of 15 mmhos/m and an inverse field 
strength of 450 mv/m at one mile. In view of this substantial variance 
in these two sets of WMYR "close in''measurements on WMYR and the 
circuitous path of the petitioner's measurements to establish WMYR's 
0.5 mv/m contour on the "Bradenton Keys," we are of the opinion that 
the measurements submitted with the instant petition have not been made 
in accordance with the requirements of the Commission's Technical 
Standards and are inadequate to prove that objectionable interference 
would result to the operation of Station WMYR from the authorized 
operation of Station WBRD. 

10. For the reasons set forth in paragraphs 7 through 9, supra, 
petitioner has been unable to show that WMYR will receive interference 
from the proposed WBRD operation. Consequently, petitioner has failed 
to establish himself as a "person aggrieved or whose interests would be 
adversely affected" within the meaning of Section 1.390 of the Com- 
mission's Rules or Section 405 of the Communications Act of 1934, as 
amended. In re Benton Broadcasting Service, 9 Pike and Fischer RR 93, 
94. Since the instant petition was not submitted under oath as required 
by Section 309(c) of the Act, it is deficient and defective; and, therefore, 
cannot be considered under said Section. In view of these determina- 
tions, it is unnecessary here to consider grantee's argument that Sec- 
tion 309(c) is the exclusive procedure for protests of grants without 
hearing of authorizations for new stations. WIS-TV Corporation, 9 Pike 
& Fischer, RR 361. 

11. In view of the foregoing, IT IS ORDERED, That, the instant 
"Petition For Reconsideration" IS DISMISSED. 

FEDERAL COMMUNICATIONS COMMISSION 
Mary Jane Morris 


ADOPTED: MARCH 6, 1957 Secretary 
RELEASED: MARCH 11, 1957 
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STATEMENT OF QUESTION PRESENTED 


It has been stipulated that the following question 


is involved in this case: 

Whether the Federal Communications Commission 
properly dismissed on the pleadings spenamies 
petition requesting reconsideration of a grant 
without hearing of an application for a new standard 
broadcast station, wherein Appellant alleged that 
the proposed operation would cause objectionable 
electrical interference to Appellant's esctisteimnig 
Station within its normally protected contour and 
thus arbitrarily denied to Appellant an opportunity 
to present evidence at a hearing in opposition to 


the grant. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,794 


ROBERT HECKSHER, Appellant. 
v. | 
FEDERAL COMMUNICATIONS COMMISSION, Appellee 
SUNSHINE STATE BROADCASTING COMPANY, INC., Intervenor 


ON APPEAL FROM ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT AS TO JURISDICTION 
| 

As is shown infra, the Commission correctly determined 
in its Memorandum Opinion and Order of March 6, 1957, that 
appellant had not established, or raised a substantial 
question, that the grant to intervenor wong in any way 
impinge on its license rights under the Conmiannicar sions Act 
or the Commission's Rules, and thus was not a "person 
aggrieved” or "adversely affected” by that grant so as to 
entitle it to petition for reconsideration under Section 405 
of the Communications Act. Therefore, this appeal should be 
dismissed. WJR, The Goodwill Station y. Federal Communications 
Commission, 85 U.S. App. D.C. 392, 178 F.2d 720; see Federal 
Communications Commission v. WJR, The Goodwill Station, 337 


U.S. 265, 280-1. 





mes 
COUNTERSTATEMENT OF THE CASE 
Since appellant's Statement of the Case is, in certain 
respects, argumentative, appellee believes that a brief, un- 
argumentative counterstatement will be of assistance to the 
Court. 
Appellant, Robert Hecksher, is appealing from a Commission 


Memorandum Opinion and Order released March 11, 1957, dismissing 


a 
its petition for rehearing of the Commission's grant on 
December 19, 1956 of intervenor's application for a new 
standard broadcast station (WBRD) on 1420 ke (1 kw, daytime 

. 4 


only) at Bradenton, Florida. The relevant facts are as follows: 
Appellant is the licensee of station WMYR, 1410 kc, 5 

kw daytime, .5 kw nighttime (with directional antenna) at 

Fort Myers, Florida. On December 19, 1956, the Commission 

granted intervenor's application for a new AM station to 

operate on 1420 ke at Bradenton, 75 miles northwest of Fort 

Myers (R. 98). Appellant, on January 18, 1957, filed a peti- 

tion for reconsideration of that grant (R. 102). 


On the basis of the Commission's Rules and Standards 
1/ 
(and in particular its conductivity map), appellant's station 


¥/ Propagation of a station's groundwave signal depends, in 
large part, upon the conductivity of the soil of the area. 

The best means of determining the soil conductivity value for 
a particular area are actual measurements of a broadcast 
Signal traversing the terrain involved, taken in accordance 
with the prescribed procedures. The Commission's Rules 
(Section 3.183(c)) provide, however, that "In all cases 

where measurements taken in accordance with the requirements 
are not available, the groundwave intensity must be determined 


a 


36 : 
WMYR would suffer no objectionable ieiciterenice from intervenor's 
proposed operation (R. 105, 162-3). But in its petition 
appellant claimed that field intensity measurements made by 
Hecksher (who is a graduate engineer) and reported to the 
Commission by Hecksher's engineering eomtsniie aps "indicate the 
soil conductivity over this path (WBRD to WMY R) to be generally 
higher than indicated by the Commission's map, which would 

result in objectionable interference from WBRD to WMYR" 

(R. 105). It accordingly asserted that a ean of intervenor's 
application would result in modification of its license in 
contravention of Section 316(a) of the Chomaniicakclors Act of 
1934, as amended, 47 U.S.C. 316(a), and requested that the 

grant be set aside and the application designated for hearing 

CR. 102-3). 

Intervenor filed an opposition, pointing out that ap- 
pellant's measurements were defective in several substantial 
respects (R. 132-145). On February 4, 1957, appellant replied 
thereto (R. 146-157). On March 11, 1957, the Commission issued 
the Memorandum Opinion and Order, which is the subject of this 
appeal (R. 162-66). 

1/7 (Cont'd) by means of the pertinent map of ground con- 


ductivity and the groundwave curves of field intensity versus 
distance.” The map referred to is a map of the United States 
on which representative or expected conductivity values 

for each area is set out. These values were derived from the 
extensive actual measurements available or submitted to the 
Commission over the roughly 30-year period in which it has 
regulated assignments in the standard broadcast field. As 
new measurements become available in significant quantities, 
the map is revised to reflect these measurements; the last 
such revision was On February 24, 1954 (19 F.R. 1247). 


ey 
The Commission pointed out that on the basis of con- 
ductivities in its Standards, no objectionable interference 
to Station WMYR would result (R. 162-3). It then analyzed 
appellant's measurements purporting to show the conductivity 
values of the Standards to be in error as to this particular 


area and found that these measurements were completely 


inadequate to establish objectionable interference, because 


they had been made in a manner grossly at variance from 
that prescribed for taking measurements in the Standards 
(Section 1.386, 47 C.F.R. 1.386) (R. 165-6) . It therefore 
concluded that no showing of objectionable interference had 
been made, and dismissed appellant's petition (R. 166). 
SUMMARY OF ARGUMENT 
ei. 

Appellant's argument that it was entitled, as a matter 
of right, to a hearing on the question whether its license 
was modified by the grant to intervenor has no support in 
either the Communications Act or the controlling decisions 
of this Court and the Supreme Court. On the contrary, those 
cases establish that whether a hearing is required on the so- 
called question of modification vel non is a matter for the 
Commission's judgment on the facts or issues presented in a 
particular case. See Federal Communications Commission v. 
WJR, The Goodwill Station, 337 U.S. 265; Harbenito Broad- 


casting Co. v. Federal Communications Commission, 94 U.S. App. 





-5= | 
D. C. 329, 218 F.2d 28. That judgment cannot, of course, be 
arbitrary and is subject to review. 
er 

In the instant case, the Commission properly rejected, 
without hearing, appellant's claim that its license had been 
modified by the grant to intervenor. On the basis of the 
Commission's conductivity map and related data in the rules, 
there would be no objectionable interference within ap- 
pellant's normally protected contour, and thus, no modification. 
Appellant purported to show, by actual measurements, that the 
soil conductivity in the area was higher than indicated in 
the Commission's map and that consequently there would be 
some objectionable interference, But the Commission's rules 
explicitly provide that measurements, to be meaningful and 
acceptable, must be taken in the manner prescribed by the rules, 
Here appellant's measurements were patently and grossly at 
variance with the rules, and were therefore properly found to 
be wholly inadequate to establish objectionable interference. 


In short, the Commission, far from resolving conflicting factual 





claims by accepting one party's version, simply determined, 
upon examination of appellant's pleading, that it had patently 
failed to meet the requirements of its rules, and that 
therefore no hearing was in order. Cf. Federal Communications 
Commission v. Storer Broadcasting Co., 351 U.S. 192. 

It follows that appellant's petition for reconsideration 
was properly dismissed for lack of standing, and that its appeal 


should be dismissed on the same ground. 


aims 
ARGUMENT 


THE COMMISSION PROPERLY DISMISSED APPELLANT'S 
PETITION FOR RECONSIDERATION ON THE GROUND THAT 
APPELLANT WAS NOT AGGRIEVED OR ADVERSELY AFFECTED 
BY THE GRANT OF INTERVENOR'S APPLICATION. 


The question presented on this appeal is whether appellant 
should have been accorded a hearing on the issue of modifi- 
cation vel non, i.e., whether its license was modified by 
the Commission action granting the intervenor's application. 
This issue has two aspects: (a) whether appellant was auto- 
matically entitled to a hearing on the question of modification 
vel non as a matter of law; and (b) if not, whether in the 
particular circumstances of this case, a hearing was nonethe- 
less required on that question. We shall show, in turn, that 
a hearing is not required as a matter of law, and that on the 
facts of this case, the Commission did not abuse its discretion 
in determining, without a hearing, that appellant had made no 


showing of objectionable interference within its normally 


protected contours. 


A. Appellant was not automatically entitled to a 
hearing on the question of modification vel non. 


Appellant argues, on the basis of several decisions cited 
ae pp. 12-15 of its brief, that a mandatory hearing is re- 
quired on the question of modification vel _ non. This argument 
has no sound foundation, either in the statute or in the 
controlling decisions of this Court and the Supreme Court. 

On the contrary, it is now well established that whether a 


hearing is required on the question of modification vel non 











a a 


depends on the circumstances of the particular case, there 
being no automatic right to a hearing. : 

Section 316(a) of the Communications Act, ‘47 US.C., SLOGaD.. 
provides, in pertinent part: 


"Any station license or construction permit 
may be modified by the Commission ... if in the 
judgment of the Commission such action will promote 
the public interest, convenience and necessity ... 
No such order of modification shall become final 
until the holder of the license shall have been 
notified in writing of the proposed action and 

the grounds and reasons therefor , and shall have 
been given reasonable opportunity, in no event less 

! than thirty days, to show cause by public hearing, 

if requested, why such order should not issue..." 


If appellant's license were modified, it would thus be entitled, 
upon request, to a public hearing prior to the Commission's 
Order of modification becoming aie The statute makes clear, 
however, that an existing station can obtain afte arabs as a 
matter of right only if there has been a modification -- 

that automatic hearing to be held on whether the modification 

is in the public interest. On the. threshold question of 
whether there has been a modification, the Section makes no 
provision;therefore, that question is to be deteruined under 
the standard applicable to all Commission matters upon which 


3/ 
no express statutory provisions pertains. 


2/ See Sections 1.385, 1.390 of the Commission's Rules, 47 
C.F.R. 1.385, 1.390; Federal Communications Commission v. 
National Broadcasting Co. (KOA), 319 U.S. 239;: Albertson vy, 
Federal Communications Commission, 87 U.S. App, D.C. 39, 182 
F.2d 397. | 


3/ Section 316(a) (formerly Section 312(b) was amended in 1952 





Done 
That standard is set out in Section 4(j) of the Act, 47 


B.SC. -4Cj): 


"The Commission may conduct its proceedings 
in such manner as will best conduce to the proper 
dispatch of business and to the ends of justice...” 


Similarly, Section 405 of the Act, governing Commission action 
on petitions for rehearing or reconsideration such as here 


filed by appellant, provides: 


"After a decision, order, or requirement has 
been made by the Commission in any proceeding, any 
party thereto, or any other person aggrieved or 
whose interests are adversely affected thereby, may 
petition for rehearing; and it shall be lawful for 
the Commission, in its discretion, to grant such a 
rehearing if sufficient reason therefor be made to 


w 


appear... 
In view of these provisions, it is clear that in the absence 
of some other provision of the Act controlling in a particular 
situation, the appropriate procedure in any given case is one 
for the Commission's judgment, to be exercised on the cir- 
cumstances presented. See Federal Communications Commission 
v. WJR, The Goodwill Station, Inc., 337 U.S. 265; American 
Broadcasting Co. Inc, v. Federal Communications Commission, 
85 U.S. App. D.C. 343, 348, 179 F.2d 437, 442. That judgment 
cannot, of course, be arbitrary, and is subject to review. 
3/ (Cont'd) to provide for a public hearing, upon request, 
in cases of modification of existing licenses, Nothing in 
the legislative history or the language of the amendment 
indicates that it was intended to apply to the question of 
modification vel non; indeed, the indications in the legis- 
lative history are to the contrary (see Hearings on S. 658 


before House Committee on Interstate and Foreign Commerce, 
82d Cong., Ist Sess., pp. 101-2. 





aoe 
Cf. The Enterprise Co. v. Federal Clommunbleesn Sine Commission, 
97 U.S. App. D.C. 374, 231 F.2d 708: W. S. Butterfield 
Theatres v. Federal Communications Commission, 99 U.S. App. 
D.C. 71, 237 F.2d 552. : 

In short, whether a hearing is required ok the question 
of modification vel non depends on the circumstances of the 
particular case, Thus, in some cases, the pleadings may 
indicate serious issues of disputed facts on the que stion 
whether there has been a modification, and a hearing may be 
necessary in order to resolve those issues -- oe a substantial 
threshold question of law may be presented requiring the 
holding of an oral argument, In other cases, however, it will 
be apparent from the pleadings that no showing of objectionable 
interference within the existing station's normal ly protected 


contour has been made, and therefore, the question can be 
4/ 


resolved without hearing. 


i 
| 


4/ To illustrate this point in a field with which the Court may 
perhaps be more familiar because of a great deal of recent 
litigation, a protestant is automatically entitled to a hear- 
ing under Section 309(c) if it has met certain requirements 
(i.e., established its standing and alleged matters relied 

upon with particularity), but it is not entitled to an 
automatic hearing to determine whether it has met those require- 
ments. On the contrary, as this Court knows, the Commission 
makes that determination on the pleadings, and while it has 

been sustained (e.g., southwestern Publishing Co. v. Federal 
Communications Commission, _ U.S. App. D.C. | _, 243 F.2d 

829) or reversed (e.g., Hall v. Federal Communications Com- 
mission, 95 U.S. App. D.C. 314, 221 F.2d 870) as the actual 
merits warranted, it has never been suggested that it should 
have accorded a hearing on the threshold question whether the 
protestant is adversely affected by the protested authorization. 
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This position finds full support in the decisions of this 
Court and the Supreme Court. Thus, in Federal Communications 
Commission v. WJR, The Goodwill Station, Inc.,337 U.S. 265, 
the Supreme Court dealt with the general problem of due 
process requirements in this type of situation, and specifically 
with the question of the appropriate procedure in deciding an 
issue of modification vel non. On the general problem, the 
Court stressed that the requirements of procedural due process 
vary with the particular circumstances, and must be determined 

5/ 
on a case-to-case basis. And specifically on the matter of 
modification vel non under Section 312(b) (now 316)of the Act, 
the Court held that the question of the appropriate procedure 
depends on the facts of the particular case, and tht in the 
circumstances of the WJR case, the Commission had not abused its 
discretion by considering the question of modification vel non 
on the written submission of the parties. 

Appellant primarily relies on L.B. Wilson, Inc. v. Federal 
Communications Commission, 83 U.S. App. D.C. 176, 170 F.2d 793, 
in support of its claim of automatic right to a hearing on the 
3/ The Court was particularly concerned with the qestion of 
when procedural due process requires an oral argument, but its 
discussion is believed equally applicable to the quwstion of 
hearing generally. See 337. U.S. at 274-77. The issue of 
modification vel _ non was raised in the WJR case by an allegation 
of objectionable interference outside of WJR's normally pro- 
tected contour. This fact in no way derogates fromthe ap- 
plicability of the general principles of procedure for the 


determination of such an issue set forth in the Court's opinion 
to the different issue of modification vel non here presented. 


a 
| 6/ 
question of whether there has been a modification. But the 


L.B. Wilson case does not stand for such a sweeping right. 
On the contrary, its holding, as seen in the light of sub- 
sequent discisions, is simply that where substantial legal 


or factual questions are presented on the issue sen oee 
ae 


fication ve as was the case in L.B. Wilson, a hearing 
or oral argument must be held. Thus, the L. B. Wilson case 
now stands for the common ground upon which the majority 

and the concurring opinions (of Chief Judge Edgerton and 
Judge Prettyman) rest. This Court has made that clear and 
set out that common holding in the Harbenito case (Harbenito 


Broadcasting Co. v. Federal Communications Commission, 94 
8 | 
U.S. App. D.C. 329, 332, 218 F:2d 28, 31) in which Judge 


Prettyman stated: 


6/ Appellant has also cited the KOA (Federal Communications 
Commission v. National Broadcasting Co. (KOA), 319 U.S. 239) 
and Albertson (Albertson v. Federal Communications Commission, 
87 U.S. App. D.C. 39, 182 F.2d 397) cases. These cases are 
not in point, however, on the issue of the necessity for a 
hearing on the question of modification vel non, since in both 
there was concededly objectionable interference within the 
appellant’s Houma protected contour. 


tf in EB Nilson. a serious question of law was presented whether, 
under the Commission's Rules and Standards and applicable treaties, 
Wilson was protected against interference within its normally 
protected contour caused by daytime skywave propagations emanating 
from a new station authorized by the Commission. Wilson's peti- 
tion also contained allegations with respect to the daytime 

skywave interference it would suffer which were based on un- 
specified physical data (actual measurements of daytime skywave 
radiation made between 1937 and 1944) stated to be within the 
Commission's files. The Court held that “... a hearing was 
requisite to bring to attention, for purposes of dealing with 

the appellant's petition for reconsideration, the actual measure- 
ments, the ‘physical data’ in the Commission's, files, submerged 

in the general reference thereto in the petition”. (83 U.S. 

App. D.C. at 188, 170 F.2d at 804-805). 


8/ In that case, the Commission had accorded the complaining 





ON 


pat We agree that the decision and opinion 


e° 


in L. B. Wilson, Inc. v. Federal Communications 
Commission, supra, are still good law insofar as 
pertinent here; they were not modified, in respects 
here pertinent, by the subsequent WJR cases either 
in the Supreme Court or in this court. This court 
was unanimous in the view that, if a petition for 


reconsideration of a construction permit states 


facts which raise a_ substantial question as to 
objectionable interference with an existing license, 


the petitioner is entitled to a hearing ...” 
(Emphasis added). 


Moreover, as Judge Prettyman stated in his concurring 


opinion in the L. B. Wilson case, "the requirements of due 





process vary as the situation presented in the petition varies”, 
and ",.. if, upon the facts alleged in the petition, not even 
a substantial question, by dint of which petitioner would 


have a legal right involved,is raised, the petition can be 
9/ 
denied without an oral hearing. 


B. The Commission did not abuse its discretion in 


dismissing appellant's petition without a hear- 
ing in the circumstances of this case. 


In our opinion, the critical question is whether the 


8/7 (Cont'd) licensee an oral argument on the legal issue raised 

by its claim of modification. The case thus presented the question 
of the necessity for a hearing, as distinguished from an 

oral argument, on the issue of modification vel non. In the 
particular circumstances, the Court found that the appellant 

was not aggrieved by the Commission's actions, and affirmed 

the Commission's order. See, also, American Broadcasting 

Co., Inc. v. Federal Communications Commission, 85 U. S. App. 

D. C. 343, 348, 179 F.2d 437, 442. 


9/ 83 U.S. App. D.C. 176, 190-1,170 F.2d 793, 807-8. This 
position was further illumined in Judge Prettyman's dissenting 
opinion (concurred in by Judge Edgerton) in the WJR case 

(84. U.S. App. D.C. at 18, 174 F.2d at 243), in which he re- 
iterated that the petitioner must state “a factual cause 

of action” warranting a hearing, (supra, at 21,246) and is, 
for example, not protected “against stupidity, laziness or 
ineptness with the written word”(supra, at 23, 248). 











atte. 
Commission abused its discretion in dismissing appellant's 
petition without a hearing in the circumstances of this case. 
Appellant argues that the Commission, on the basis of the 
pleadings, resolved conflicting factual and opinion evidence 
submitted by its engineer and the engineer for intervenor, 
and that such “ex parte" action, taken without ‘ hearing, was 
error (Appellant's Br. 15). But, as we will show, the 
Commission did not resolve issues of disputed fact by simply 
adopting one party‘s version. What it did was se find, upon 
examination of appellant's pleading, that that pleading, and 


specifically the measurements contained therein, patently 


failed to meet the reasonable requirements of the Commission's 


rules and therefore, had to be rejected. 
Whether or not appellant's license was modified de-. 
pended on whether it would receive objectionable interference 


within its normally protected contour -~ in this case, the 


10/ 


0.5 mv/m contour, If it did not, its license was not modifi ed, 


10/ The concept of the "normally protected contour” is ex- 
plained in full in the dissenting opinion in WJR v. Federal 
Communications Commission, 84 U.S. App. D.C. 1, 19-20, 174 
F. 2d 226, 244-245: 

"This concept of normal protection in the daytime 

is clear. The circumference of the protected area 

is a contour line, which is fixed by measurement of 

the strength& of the radio waves from the particular 

stations. That strength, or intensity, is measured 

in terms of microvolts (millionths of a volt) or 

millvolts (thousandths of a volt) per meter, abbre- 

viated as uv/m and mv/m, respectively. The wave 

which is measured is the groundwave, which follows 

the surface of the earch and extends greater or 

less distances depending upon the nature of the earth, 
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and its petition was properly dismissed. WJR. The Goodwill , 
Station v. Federal Communications Commission, 85 U.S. App. 
DiC. 392 278 E.o2d t20. 

Objectionable interference to appellant's station WMYR 
would result if there were some overlap of the 0.5 mv/m 
contours of its station and of intervenor's station WBRD. 
For the Commission's rules provide that in determining the 
existence or the absence of objectionable interference be- 
tween stations located 10 kilocycles apart, as is the case 
here, a ration of 1:1 of desired signal to undesired signal 
must be used. See Sections 3.183(w), 47 C.F.R. 3.183(w). 

On the basis of the Commission's conductivity aoe 


and related propagation materials in the Rules, there would 


10/(Cont*d) 


its topography, and such obstacles as noise and 
steel structures. Generally speaking the greater 
the distance from the station, the less the strength 
of the station signal. The '100 uv/m groundwave 
contour’ named in the Commission's Standard, is the 
imaginary line which connects all points at which 
the groundwave of the station is of 100 microvolts 
per meter strength. The area within that irregular 
circumference is the normally protected area.” 


This statement was made with respect to a Class I-A 
station. It is equally applicable to appellant's station 
if "0.5 mv/m" is substituted for "100 uv/m”. 


1l/ As stated (note 2) the groundwave propagation of a 
Station's signal depends in large part on the conductivity 

of the soil through which it is traversing. The Commission's 
conductivity map is described in note 2, supra. 





iS 
be no overlap of the 0.5 mv/m contours of appellant's station 
WMYR and that of intervenor -- the two contours being separated 
by a The Commission's rules provide that the 
pertinent conductivity map and related data must be employed 
“in all cases where measurements taken in accordance with the 
requirements are not available“. Section 3.183(c), 47 C.F.R. 
Sane Appellant submitted measurements, purporting to 
show that the soil conductivity in the area was higher than 
that indicated inthe Commission‘'s map and that, therefore, 
there would be a small amount of overlap of the 0.5 mv/m 
contours of the stations in question. According to appellant's 
calculations based on its measurements, the WMYR 0.5 mv/m 
contour would extend 51 miles (instead of 50 as indicated 

by calculations based on the Commission's conductivity map), 


14/ 
while that of WBRD would extend 22 miles (instead of 19 


i 
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miles) (R. 165). Since the stations are located 72 miles 


127 As the Commission stated (R. ]62-3), “... on the basis 

of conductivities contained in Figure M-3 of the Standards, 

the 0.5 mv/m contour WBRD would extend 19 miles in the direction 
of WMYR; ... the 0.5 mv/m contour of WMYR extends 50 miles 

in the direction of WBRD; ... since the two stations are located 
72 miles apart, the 0.5 mv/m contours would not overlap. 


13/ To the same effect, see Sections 3.152, 3.182(s), and 
1.390(a)(2){c)+ 47 C.F.R. 3.152, 3.182(s) and 3.190(a)(2)(c). 
These rules and Section 1.386, prescribing the method for 
taking measurements, are set out in the attached appendix. 


14/ Since intervenor's Station WBRD has not yet gone on the 
air, appellant made measurements on Station WERL, the existing 
station in Bradenton, 
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apart, there would thus be slight overlap (see R. 119). 

But the difficulty with appellant's entire case is 
that its measurements did not meet the requirements of the 
Commission's rules (see Section 3.186, set out in the attached 
appendix). On the contrary, they were taken in a manner 
grossly at variance with the rules, and as result, were 
completely inadequate to establish the 0.5 mv/m contours of 
the stations in question or even to make a prima facie showing 
that the conductivities specified in the map were incorrect. 
Section 1.386 provides that measura@ments must be made on a 
radial (a selected straight path) at certain specified 
intervals from the antenna, and that in this way and this 
nae only, accurate and acceptable measurements sufficient to 
establish a contour can be obtained. For, such a method 
establishes a definite and reliable progression of measure- 
ments and avoids the inclusion of erratic and isolated measure- 


ment values, which may be due to conditions applicable only 


at some random spot. See United Broadcasting Co., 13 Pike & 


15/ The alleged overlap area would be very small -- only 35 
sq. miles out of the 4,939 square miles stated by the ap-- 
pellant to be within its normally protected contour in a 

1955 application to the Commission (BMP-7096, Engineering 
Rep., p. 2) (R. 107). The population loss claimed is also 
relatively small -- just a little over 1000 persons (R. 107). 
In the 1955 application, which employed both measurements 

and the Commission's conductivity map, appellant did not 
claim that its 0.5 mv/m contour encompassed the alleged over- 
lap area now in question. 


wii 
16/ 
Fischer, R.R. 1309, 1312. Measurements even along a radial 


will rarely fall into a completely smooth progression be- 
cause of particular conditions which can always skew any 
particular reading at any point at any specified period of 
time. Thus, any individual measurements are meaningless as 
indicating a higher or lower conductivity than shown in the 
conductivity map. And where such measurements as here are 
largely made in locations far from the significant radial 
between the two stations, they are of even less value. Only 
by plotting a substantial number of measurements made at 
specified intervals along a radial can an average figure 
useful in fixing the contour location be obtained. 

The “radial” chiefly involved in appellant's measure- 
ments here was the line between the WMYR antenna and that of 


WIRL (the existing Bradenton station located near the proposed 


16/ As the Commission pointed out that case, United Broad- 


casting Co., 13 Pike & Fischer, R.R. at 1312: 
"The Commission’s Technical Standards provide that, 
in determining interference, it is first necessary 
to estalish the outer boundary of the protected ser- 
vice area of the desired station in the direction of 
the station that may cause interference to it. The 
term ‘outer boundary" can have no other meaning than 
a contour of specified field intensity. The only 
method recognized by the Standards for analyzing 
measurements is that ‘the proper curve to be drawn 
through the points plotted shall be determined by com- 
parison with theoretical curves.* The Commission's 
Standards also describe in great detail the method of 
matching measurements to theoretical curves. The ob- 
jective of the prescribed method is to obtain average 
values of field intensity from a sufficient number of 


measured values along a selected straight path, without 


="S— 
I7/ 


WBRD transmitter). But appellant did not submit measurements 
taken along this radial, as prescribed by Section 1.386. 

On the contrary, Mr. Hecksher simply took measurements on 

three paved roads in the area and spot measurements on certain 
offshore islands or keys. 

The reasonableness of the Commission's decision is con- 
clusively demonstrated by a comparison of appellant's Figure 
3B (R. 126) with the provisions of Section 3.186(c). The 
measurements indicated therein as taken along routes 72 and 
780 are transverse to the radial -- at right angles to the 
actual direction! Thus, as the Commission pointed out,"... 
each point measured along this route, approximately at right 
angles to the line of direction between the two stations, 
represents a separate bearing from WIRL, with only one 
measured point on each bearing indicated” (R. 165). The con- 
tour cannot be established by spot measurements such as 


16/ (Cont'd) 


undue weight or emphasis being placed on isolated 
measurements that might be accounted for by the 
effects of location, terrain, weather, reradiation 
from neighboring objects, etc., to show the location 
of the desired contour’ (Emphasis not supplied). 


17/ Appellant, by branching off toward the west on one 
series of measurements, also took a bearing toward certain 
offshore islands or keys (R. 151). The accuracy of these 
measurements was taken up in detail by the Commission in 
par. 9 of its decision (R. 166). 
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these or those in the keys, but only by many measurements 
at specified intervals along the radial. 

The same defect applies to the measurements along Route 
41. They deviate markedly from the radial, beginning to the 
east of the eae then swinging over across the 
radial in a kind of “S-shaped” curve as Route 41 swings 
over to the West Coast of Florida and up that coast (R. 126). 
The deviation between the most easterly measurements and 
those far to the west is as much as 17 miles (R. 126). Here 
again, the Commission was supplied not with measurements 
along a radial, but with isolated or spot measurements on a 
"circuitous path" (R. 166), wholly insufficient to establish 
the contour in question, And, as the Commission pointed out, 
the accuracy of these measurements is further put into 
question by the fact that they give different results from 
those obtained by the appellant in previous measurements 
taken along an adjacent radial in a manner meeting the require- 


18/ As to those measurements in the keys, the Commission 


pointed out also that while “any measurements made at 
points which are not along the exact pertinent radial bear: 
ing are Subject to question", "this is especially true when 
the area in question contains bodies of Weer: (R. 166), 
the situation in the keys. 


19/ The initial measurements on Route 41 to the east of the 
radial are not as far off radial as the others on this route 
(R.126). However, as intervenor pointed out in its op- 
position (R. 136-142), such measurements, standing alone, 

do not establish that the 0.5 mv/m contour of WMYR would 
extend more than 50 miles, and appellant does not so claim 
(R. 136, 142, 146-157). Only by including the other measure- 
ments markedly off radial can appellant arrive at the 51 mile 
figure it claims for the WMYR 0.5 mv/m contour. 
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ments of Section 1.386. 

It should be emphasized that the Commission's rules 
could not be more explicit in putting appellant on notice 
as to the necessity for taking measurements in accordance 
with the manner prescribed in the rules (Section 3.186). 
In four different sections of the Rules other than Section 
3.186, parties are advised that measurements, if they are 
to be used in the place of the Commission's conductivity 
map and related data, must be “made according to the method 
hereinafter described". Section 3.182(5); see, also, Sections 
3.152 (" ... provided they are properly taken ..."); 3.183(c) 
(“.... measurements taken in accordance with the require- 
ments ..."), and 3.190(a)(2)(c) (" ... measurements made in 
accordance with the methods prescribed by the Commission's 
Standards of Good Engineering Practice..."). Not only the 
Commission's Rules but its previous decisions have emphasized 


the necessity of taking measurements in accordance with the 


Standards. See, e.g., United Broadcasting Co., 13 Pike & 


20/7 The Commission's Rules (3.150; 3.151(a); 3.33(b), 47 C.ER. 
3.150, 3.151(a), 3.33¢(b)) require any stations using a 
directional antenna to submit a proof of performance, such 
proof consisting of measurements made in accordance with the 
Commission*s Rules showing that the antenna array is per- 
forming as proposed. Since appellant‘*s station WMYR uses 

a directional array, it filed proof of performance measurerm nts 
in December, 1955 along a radial 9 degrees off that involved 
in the present case (R. 166). Those measurements, made in 
accordance with the rules (and specifically Section 3.186) 
give substantially lower conductivity and inverse field values 
than those obtained by appellant's present measurements, made 
without compliance with the rules (R. 166). 
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on 


Fischer, R.R. 1309; Benton Broadcasting Service, 9 Pike & 
21/ : 


Fischer, B.R. 93; Texas Star Broadcasting Cidiy, 5 Pike & 
Fischer R.R. 144, 


Appellant could have followed the proper procedure, but 
for its own convenience, took the easy but wholly improper 
method of following paved roads. Its statement that “much 
of the area between Fort Myers and Bradenton along these 
two bearings is not readily accessible” (R, 151) is not borne 
out by examination of its maps, which show that althdugh 


there are swamps in the area, the on majority of the area 
22 
is not inacessible (R. 119, 126). A large. number of 


measurements could have been made along the actual radial 
between the two stations in question, and such measurements, 
while not in full compliance with the precise number specified 


in Section 1.386, would nevertheless have far more substantially 


21/ In this case, the Commission noted with disapproval the 
fact that measurements were made 3.5 degrees off the actual 
radial. Benton Broadcasting Service, 9 Pike & Fischer, R.R. 
at 95. In the instant case, by appellant' s own admission, 
its measurements form an are ranging from 12 degrees off 
radial in the west to 9 degrees in the east (R, 151-2). 


22/ Swamp area is indicated on appellant's maps by short, 
horizontal dashes. It is also pointed out that a particular 
area is not necessarily inacessible for the taking of measure- 
ments because of the presence of a swamp. As shown by 
engineering studies submitted to the Commission (see, e.g., 
engineering studies attached to the application of WDAE and 
WWIB, Tampa, Florida, and WKXY, Sarasota, Florida, for 
examples of such studies in-+the general area here involved), 
measurements are frequently taken over swampy terrain through 
use of a boat or appropriate wading equipment. 
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met the requirements of that Section than the gross de- 
parture made by ee In any event, even assuming 
appellant is correct on this point, this would still not 
constitute grounds for its radical departure. For if “accurate 
and acceptable" measurements (Section 1.383(c)) could not be 
made. this certainly does not give a party license to 
submit inaccurate and unacceptable measurements. On the 
contrary, in such circumstances, the contours must be de- 
termined by resort to the Commission's ground conductivity 
maps. (Section 1.383(c)). 

This is thus not a case, as appellant would have the 
Court believe, of the Commission “making an ex parte resolu- 
tion on the pleadings of conflicting factual and opinion 
evidence on technical matters” (App. Br. 15). Rather, the 
Commission, which had particularized by rule the standards 
which must be met in order to insure that accurate and 
meaningful measurements are taken, here simply determined, 
upon examination of appellant's pleadings, that appellant had 
patently failed to meet those standards, and that therefore, 
its measurements were completely inadequate to establish the 
various contours or objectionable interference. In the cir- 
cumstances, no “factualcause of action" (see note 9 , supra) 


23/7 Indeed, Section 1.386 expressly refers to making as many 


measurements as possible along the radial, when obstructions 
in the city occur; the same would hold true for inacessible 
rural areas. 
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was stated, or "Substantial question" presented, and no hearing 
was necessary. For, the Commission was clearly not required 
to reopen, in case after case, the sound policy ad technical 
judgment embodied in Sections 1.383(c) and nae On the 
contrary, as the Supreme Court gated in a somewhat analogous 
situation, Federal Communications Commission v. Storer Broad- 
casting: Co.., 35] U.S. 192; 205, the Commission is not re~ 
quired “to waste time on Spa eons that do not state a 
valid basis for seepage oes i 

Appellant argues that the Commission failed to pass on 
its contention that there would be objectionable interference, 
even on the basis of the soil conductivity maps (App. Br. 23-4). 
But appellant never advanced such an argument to the Commis sion. 
In its reply pleading, it stated that “even assuming the value 
of conductivity shown by the Commission's map (4 mmhos/m) 
for the proposed interfering WBRD signal, the area of inter- 


ference to WMYR along the offshore islands and keys would 


24/ Appellant, in effect, seeks to write out the provisions 

of Section 1.352, 3.182(s), 3.183(¢c), 1.390(a)(2), and 3.186 

in its argument that it is entitled to a hearing simply on 

the assertions of its engineer. The Commission's Rules, we 
submit, cannot be sloughed aside or called into question in 

a hearing, unless a valid basis therefor has: been demonstrated. 
See Democrat Printing Co. v. Federal Communications Commission, 
91 UsSs App: DLC. We TW-79.. 202"Fs2¢ 298, 303-5; National 
Broadcasting Co. v. United States (S.D.N.Y.), 47 F. Supp. 

940, 945, aff'd. 319 U.S. 190. | 


28/ In Storer, it was held that the Commission could properly 
dismiss without a hearing an application for new facilities 
which was patently inconsistent with its Rules; here, the 
Commission has dismissed an opposition claiming modification 
which is just as patently inconsistent with its Rules. 


-24- 


still obtain” (R. 156; emphasis supplied). But since use af 


the conductivity map does not show that the WMYR 0.5 mv/m 


contour would extend to the offshore islands and the 
keys, appellant was still relying on its measurements to 
extend the 0.5 mv/m contour of WMYR -- otherwise, there 
could be no objectionable interference. 

That appellant itself never thought it advanced to the 
Commission the argument that use of the conductivity 
alone establishes interference is shown by its Notice 
Appeal. Nowhere in the Notice is any reference made to 
failure of the Commission to rule upon a claim of objectionable 
interference based solely on the Commission's conductivity 
map. That being the case, the argument is not properly be- 
fore this Court. See Sections 405, 402(c), 47 U.S.C. 405, 
402(c); Democrat Printing Co. v. Federal Communications Com- 
mission; supra; Stuart v. Federal Communications Commission, 
70 App. D.C. 265, 267, 105 F.2d 788, neg 

We submit, therefore, that the Commission properly 
rejected appellant’s arguments of modification of license or 


26/ Even were appellant correct in its argument, the fact is 


that the Commission twice ruled, setting out the exact 
distances involved, that there would be no objectionable inter- 
ference on the basis of the conductivity map (par. 3, R. 162-3; 
par. 8, R. 165). And the Commission rejected in pars. 8 am 

9 UR. 165-6) the argument that appellant did make -- that 

there would be objectionable interference in the keys on the 
basis of the conductivity value shown on its map for the 
proposed WBRD signal and of appellant's measurements on 

WMYR in the direction of the keys. 








95. 


of the necessity for a hearing on the question of modification 
vel non. It follows that appellant's petition for reconsidea- 
tion was also properly dismissed for lack of standing, and 
that its appeal should be dismissed on the same ground. 


WJR, The Goodwill Station v. Federal Communications Commission, 





85 UlS.. App. D.C. 392), INS F.2d 720: 
CONCLUSION 
For the foregoing reasons, it is respectfully submitted 
that the appeal of Robert Hecksher should be dismissed. 


Respectfully submitted, 


WARREN E, BAKER, 
General Counsel, 


RICHARD A, SOLOMON, 
Assistant General Counsel, 


HENRY GELLER, 
Counsel, 





CHARLES C. McCARTER, 
Counsel 


Federal Communications Commission 


August 29, 1957 
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APPENDIX 


Section 3.182(s) provides (emphasis added): 


(s) The existence or absence of objectionable 
groundwave interference from stations on the same 
or adjacent channels shall be determined by actual 


measurements made according to the method hereinafter 


described, or, in the absence of such measurements, 
by reference to the propagation curves of = 3.184. 

The existence or absence of objectionable interference 
due to skywave propagation shall be determined by 
reference to the appropriate propagation curves in 
Figure 1 or Figure 2 of § 3.190. 


Section 3.183(¢) provides (emphasis added): 


(c) In all cases where measurements taken in accord- 


ance' with the requirements are not available, the 
qroundwave intensity must be determined by means of 
the pertinent map of good conductivity and the 
groundwave curves of field intensity versus distance. 


The conductivity of a given terrain may be determined 
by measurements of any broadcast signal traversing 
the terrain involved. Figures M3 and R3 of & 3.190 
show the conductivity throughout the United States 
by general areas of reasonably uniform conductivity. 
When it is clear that only one conductivity value is 
involved, Figure R3 of $ 3.190, which is a replica 
of Figure M3 and contained in these standards, may 
be used; in all other situations Figure M3 must be 
employed. It is recognized that in areas of limited 
size or over a particular path, the conductivity 

may vary widely from the values given; therefore, 
these maps are to be used only when accurate and 
acceptable measurements have not been made. Figure 
4 of § 3.190 is a map of ground conductivity in 
Canada prepared by the Canadian Department of Trans- 
port. It is to be noted that at some locations 
there are differences in conductivity on either side 
of the border, which cannot be explained by 
geophysical cleavages. Pending adjustment of the 
maps for such inconsistencies, all variations at the 
border will be treated as real. 


Section 3.186 provides, in pertinent part: 


§ 3.186 Field intensity measurements in allocation: 


establishment of effective field at one mile. 

(a) Section 3.45 provides that. certain minimum 
field intensities are acceptable in lieu of the 
required minimum physical vertical heights of the 


yg 


antennas proper. Also in other allocation problems, 
it is necessary to determine the effective field 

at l1 mile. The following requirements shall govern 
the taking and submission of data on the field 
intensity produced: 


(1) Beginning as near as to the antenna as possible 
without including the induction field and to provide 
for the fact that a broadcast antenna not being a 
point source of radiation (not less than one wave 
length or 5 times the vertical height in the case 
of a single element, i.e., nondirectional antenna 
or 10 times the spacing between the elements of a 
directional antenna), measurements shall be made 
on eight or more radials, at intervals of approxi- 
mately one-tenth mile up to 2 miles from the antenna, 
at intervals of approximately one-half mile from 
2 miles to 6 miles from the antenna, at intervals 
of approximately 2 miles from 6 miles to 15 or 20 
miles from the antenna, and a few additional measure- 
ments if needed at greater distances from the antenna. 
Where the antenna is rurally located and unobstructed 
measurements can be made, there shall be as many as 
18 or 20 measurements on each radial. However, where 
the antenna is located in a city where unobstructed 
measurements are difficult to make, measurements 
shall be made on each radial at as many unobstructed 
locations as possible, even though the. intervals 
are considerably less than stated above, particularly 
within 2 miles of the antenna. In cases where it is 
not possible to obtain accurate measurements at the 
closer distances (even out to 5 or 6 miles due to 
the character of the intervening terrain), the 
measurements at greater distances should be made at 
closer intervals. (It is suggested that "wave tilt” 
measurements may be made to determine and compare 
locations for taking field intensity measurements, 
particularly to determine that there are no abrupt 
changes in ground conductivity or that reflected 
waves are not causing abnormal intensities. ) 


* * * /omitting method of plotting and tabulating 
measurements/ 


Section 1.390 reads in pertinent part (emphasis added): 


Petitions for reconsideration or for hearing - (a) 
Where an application has been granted without a 
hearing, any person aggrieved or whose interests 

would be adversely affected thereby may file a petition 
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for reconsideration of such action. Such petition 
must be filed with the Commission within 30 days 
after public notice is given of the Commission's 
action in granting the application. Such petition 
will be granted if the petitioner shows that: ... 


(2) That petitioner is an existing licensee or 
permittee and a grant of the application would cause 
interference to his station within the normally pro- 
tected contour as prescribed by applicable Rules and 
Reguiations: . . . 


(c) Where a petition for reconsideration or for 
rehearing is based upon a claim of electrical inter- 
ference within the normally protected contour of an 
existing station or a station for which a construction 
permit is outstanding, such petition must be 
accompanied by an affidavit of a qualified radio 
engineer which shall show either by reference to the 
Commission's Standards of Good Engineering Practice or 


to actual measurements made in accordance with the 


methods prescribed by the Commission's Standards of 
Good Engineering Practice that electrical interference 


will be caused to the station within its normally 
protected contour. If the claim of interference is 
not based upon actual measurements made in accordance 
with the Standards of Good Engineering Practice, it 
may be controverted by affidavit containing results 
of actual measurements made in accordance with the 
Standards of Good Engineering Practice. 


Section 3.152 provides: 


$3.152. Field intensity measurements in’ support of 
applications or evidence at hearings. In the de- 
termination of interference, groundwave field intensity 
measurements will take precedence over theoretical 
values, provided such measurements are properly taken 
and presented. When measurements of groundwave signal 
intensity are presented, they shall be sufficiently 
complete, in accordance with $ 3.186 to determine the 
field intensity at 1 mile in the pertinent directions 
for that station. 
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(i) 
QUESTIONS PRESENTED 
The Question Presented, as correctly stated in appellant's brief, 
was agreed upon in a prehearing stipulation of the parties on May 9, 
1957. Intervenor is of the view that the following additional question 


is presented: 


Whether Section 309 (c) of the Communications Act of 1934, as 
amended, provides the exclusive procedure for seeking reconsidera- 


tion of grants without hearing of authorizations for new stations. 


COUNTERSTATEMENT OF THE CASE . 


SUMMARY OF ARGUMENT ., 
ARGUMENT: 


I, The Commission had no jurisdiction to entertain 
appellant's petition for reconsideration of the 
Commission's grant without hearing of the WBRD 
application since such petition was not filed in 
accordance with the statutory requirements of Section 
309 (c) of the Communications Act 


Assuming arguendo that appellant's petition for 
reconsideration of the WBRD grant without hearing 


was properly before the Commission, such petition 
was legally insufficient on its face to establish a 
modification of appellant's station license 


A. The measurements submitted by appellant were 
not made in accordance with the Commission's 
technical standards and thus could not establish 
the claimed interference 


Without regard to measurement data, the 
Commission's soil conductivity map shows no 
electrical interference n n ; i A 


Since appellant's petition for reconsideration did not 
establish the presence of interference within its nor- 
mally protected contour, the Commission properly 
refused to grant appellant a hearing on the basis of 
the alleged modification to its license and properly 
dismissed appellant's petition for reconsideration 


CONCLUSION . ty Lie Rep sete ien tebe be 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit — 


No. 13, 794 


ROBERT HECKSHER, | 
Appellant, 
FEDERAL COMMUNICATIONS COM MISSION, 
Appellee 
and : 
SUNSHINE STATE BROADCASTING COMPANY, INC., 


Intervenor 


ON APPEAL FROM A MEMORANDUM OPINION AND ORDER 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR SUNSHINE STATE ! 
BROADCASTING COMPANY, INTERVENOR 


COUNTERSTATEMENT OF THE CASE | 


On December 19, 1956, the Commission granted without hearing 
the application of Sunshine State Broadcasting Company, Inc., fora 
permit to construct a new standard broadcast station (WBRD) at 
Bradenton, Florida, to operate on 1420 kilocycles with a power of 
1 kilowatt, daytime only[ R.98]. On January 18, 1957, Robert 
Hecksher, licensee of Radio Station WMYR at Fort Myers, Florida, 
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operating on 1410 kilocycles with a power of 5 kilowatts in the daytime 
and 500 watts in the nighttime, employing a directional antenna, filed 
a petition for reconsideration of the Commission's action, alleging that i 
interference would result to WMYR within its 0.5 mv/m contour’ from 
the operation of WBRD at Bradenton and thus the WMYR license would be 

modified [R. 102-131]. 


On the basis of its rules and technical standards (which are a part 
of the Commission's rules), the Commission had made a determination 
that the 0.5 mv/m contour of Bradenton would extend 19 miles in the 
direction of WMYR at Fort Myers; that the 0.5 mv/m contour of WMYR 
extends 50 miles in the direction of WBRD; that since the two stations 
are 72 miles apart, the 0.5 mv/m contours would not overlap, being no 
closer than three miles at their nearest point, and that, therefore, the 
operation of WBRD would not involve objectionable interference with 
WMYR [R. 162-163]. 


The following informal diagram is set forth to illustrate the 
Commission's finding: 
PROPOSED SUNSHINE STATE TRANSMITTER AT 


WMYR TRANSMITTER AT “a 
FORT MYERS 








The circumference of the area within which a licensee is entitled to protection under the Commission's 


Rules is determined by a contour line which is fixed by calculating the strength of the radio waves from 
the particular station. That strength, or intensity, is measured in terms of millivolts (thousandths of a 
volt) per meter, abbreviated as mv/m. The wave which is measured is the groundwave, which follows 
the surface of the earth and extends greater or less distances depending upon the nature of the earth, its 
topography and such obstacles as steel structures. Generally speaking, the greater distance from the 
station, the less the strength of the station signal. The 0.5 mv/m contour is the imaginary line which 
connects all points at which the groundwave of the station is of 0.5 millivolts per meter strength. 
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This finding was made on the basis of the soil conductivity as set 
forth in Figure M-3 of the Commission's technical standards [R. 162- 
163]. Figure M-3 is a map showing the soil conductivity throughout 
the United States by general areas of reasonably uniform conductivity. 
The Commission's Rules require that this map be used to determine 
interference "when accurate and acceptable measurements have not 


been made." The latter is the crux of this appeal. 


In support of its claim of objectionable interference as set out in 
its petition for reconsideration, WMYR submitted field intensity measure- 
ments purporting to show that conductivities in the pertinent areas were 
higher than those indicated in the aforementioned Figure M-3 and that, 
therefore, the 0.5 mv/m contours of the two stations would overlap, 
causing interference to WMYR. WMYR'Ss contention was that its 0.5 
mv/m contour would extend 51 miles toward WBRD (rather than 50 as 
determined on the basis of Figure M-3) and that the 0. o mv/m contour 
of WBRD would extend 22 miles toward WMYR (rather than 19), result- 
ing in an area of overlap of 1 mile [R. 102-131]. . 


On January 28, 1957, Sunshine State filed an extensive opposition 


to WMYR's petition for reconsideration, alleging that WMYR's measure- 
ments were not taken in accordance with the procedure prescribed in the 
Commission's standards, that the Commission's Rules specifically pro- 
vide that the ground conductivity values set out in Figure M-3 must be 
used where there are no "properly taken and presented" actual measure- 
ments, and that since calculations based on Figure M-3 showed no inter- 
ference, WMYR's petition for reconsideration should be denied 

[R. 132-145]. 2 


On February 4, 1957, WMYR filed a reply to this opposition [R. 146- 
157], concluding that the field intensity measurements which it had sub- 
mitted were in sufficient compliance with the language of the Commission's 
technical standards "to meet the intent of the Standards" [R. 157] and 
should, therefore, be accepted. : 
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In 2 Memorandum Opinion and Order released March 11, 1957, 
the Commission held that the measurements in question were not 
sufficient according to its Standards to establish the conductivity of 
the path between the two stations as being higher than that indicated 
by Figure M-3 and thus did not show that WMYR would receive inter- 
ference from the proposed WBRD operation. Accordingly, the Com- 
mission ordered that WMYR's petition for reconsideration be dis- 
missed [R. 162-166]. 


On April 5, 1957, appellant appealed to this court from the afore- 
said Commission action affirming its December 19, 1956, grant to 


Sunshine State. 


SUMMARY OF ARGUMENT 
I. 

The Commission had no jurisdiction to entertain appellant's 
petition for reconsideration of the Commission's grant without 
hearing of the WBRD application since such petition was not filed 
in accordance with the statutory requirements of Section 309 (c) of 
the Communications Act. A reading of the Act and of its legislative 
history shows Section 309(c)to be the exclusive procedure for protest- 
ing against an instrument of authorization granted by the Commission 
without hearing. Since Section 309 (c) requires a protest against a 
grant without hearing to be made under oath by the protestant, and 
Since appellant's petition for reconsideration was not sworn to, it 


Should have been dismissed. 


Il. 
Assuming arguendo that appellant's petition for reconsideration of 


the Sunshine State Broadcasting Company's (WBRD) grant without hear- 


ing was properly before the Commission, such petition was legally in- 


sufficient on its face to establish a modification of appellant's license. 
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Appellant's claim of modification was based upon an allegation of inter- 
ference to his operation at Fort Myers, which allegation, in turn, was 
based upon measurements taken by him purporting to show the ground 
conductivity between Fort Myers and Bradenton to be higher than that 
revealed on the Commission's soil conductivity map. Such measure- 
ments, however, were not made in accordance with the Commission's 
Rules and technical standards. Thus they could not supersede the 
showing of the soil conductivity as set forth on the Commission's map, 
upon which map the Commission had relied in making its finding that no 
interference would result to any existing station from its grant to WBRD. 
There is no merit to appellant's contention that the Commission pitted 
the report of appellant's consulting engineer against that of the grantee 
and resolved the conflict in favor of the version advanced by WBRD. 
Neither is their merit to appellant's contention that interference is 
shown to exist to its operation solely on the basis of the Commission's 
soil conductivity map without any reference to the measurements it 


submitted. 


III. 

Since appellant's petition for reconsideration did not establish 
the presence of interference within WMYR's normally-protected 
contour, the Commission properly refused to grant appellant a hearing 
on the basis of the alleged modification to its license and properly dis- 
missed appellant's petition for reconsideration. The law is clear that 
the Commission may determine the merits of a petition for reconsidera- 
tion on the basis of its factual content and the relevant provisions of the 
Commission's Rules and Regulations and technical standards. Having 
failed to demonstrate that its license would be modified by the WBRD 
grant, appellant failed to establish itself as a party in interest. This 
being so, the Commission properly refused to grant appellant's request 
for hearing and properly dismissed its petition for reconsideration. 


ARGUMENT 
I. 

The Commission had no jurisdiction to entertain appellant's 
petition for reconsideration of the Commission's grant without hearing 
of the WBRD application since such petition was not filed in accordance 
with the statutory requirements of Section 309 (c) of the Communi- 
cations Act, Act of June 19, 1934, ch. 652, 48 Stat. 1064, as amended. 


In an unsworn document entitled "Petition for Reconsideration", 
appellant requested the Commission to set aside its December 19, 
1956, grant without hearing of the application of Sunshine State Broad- 
casting Company for a permit to construct a new Station to operate at 
Bradenton, Florida, on 1420 kilocycles. Since Section 309 (c) re- 
quires a protest against a grant without hearing to be made under oath 


by the protestant, appellant's petition should nave been dismissed. 


There are two sections of the Communications Act by means 
of which Commission actions can be protested. These sections are 
309 (c) and 405. Section 309 (c) reads in pertinent part as follows: 


"When any instrument of authorization is granted by 
the Commission without a hearing. . . such grant 
shall remain subject to protest as hereinafter pro- 
vided for a period of thirty days. During such thirty- 
day period any party in interest may file a protest 
under oath directed to such grant and request a hear- 
ing on Said application so granted." [Emphasis added. | 


Section 405 reads, in part, as follows: 


"After a decision, order, or requirement has been 
made by the Commission in any proceeding, any 
party thereto, or any other person aggrieved or 
whose interests are adversely affected thereby, 
may petition for rehearing; and it shall be lawful 
for the Commission, in its discretion, to grant 
such a rehearing if sufficient reason therefor be 
made to appear. Petitions for rehearing must be 
filed within thirty days from the date upon which 
public notice is given of any decision, order, or 





requirement complained of." [Emphasis added. | 


Rather than dismissing appellant's petition as not being properly 
before it, the Commission found appellant to have standing under the 
provisions of Section 405 of the Communications Act. It is submitted 
that the Commission erred in this respect. A reading of the Act and 
of its legislative history shows Section 309 (c) to be the exclusive pro- 
cedure for protesting against an "instrument of authorization” granted 


by the Commission without hearing~ 


It is apparent that there are numerous basic differences between the 
above-quoted sections of the Act. Section 309 (c) provides for a protest 
against ''an instrument of authorization" granted by the Commission 
“without a hearing." Section 405 provides for a protest against "a 
decision, order, or requirement" of the Commission, no provision 
being made as to whether such action was made with or without the 
benefit of a hearing. Section 309 (c) provides for the protest to be 


"under oath." Section 405 makes no such provision. 


Neither Section 309 (c) nor Section 405 can be viewed as though 
existing in a vacuum. Rather, they must be read together and made to 
harmonize. In Sutherland, Statutes and Statutory Construction (1943), 
3rd Ed., Vol. 2, Sec. 4703, it is stated: 


"The practical inquiry in litigation is usually to deter- 
mine what a particular provision, clause, or word 
means. To answer it one must proceed as he would 
with any other composition--construe it with reference 


In its Memorandum Opinion and Order of March 11, 1957, the subject of this appeal, the Com- 
mission did not rule on this argument made by WBRD for the reason that, “Since the instant petition was 
not submitted under oath as required by Section 309 (c) of the Act, it is deficient and defective; and, 
therefore, cannot be considered under said Section, In view of these determinations /that petitioner did 
not show it would receive interference from the proposed WBRD operation and hence had failed to 
establish himself as a “person aggrieved or whose interests would be adversely affected" within the meaning 
of Section 405 of the Act/, it is unnecessary here to consider grantee's argurment that Section 309 (c) is 
the exclusive procedure for protests of grants without hearing of authorizations for new stations. 


to the leading idea or purpose of the whole instrument. 
A statute is passed as a whole and not in parts or 
sections and is animated by one general purpose and 
intent. Consequently, each part or section should be 
construed in connection with every other part or sec- 
tion so as to produce a harmonious whole." (Citing 
cases) 


And again in Section 4705 of Sutherland's Treatise, it is stated: 
"It is an elementary rule of construction that effect 
must be given, if possible, to every word, clause and 
sentence of a statute.' A statute should be construed 
so that effect is given to all its provisions, so that no 
part will be inoperative or superfluous, void or insigni- 
ficant, and so that one section will not destroy another 
unless the provision is the result of obvious mistake or 
error.” 

To hold that a protestant may in effect flip a coin to determine 
whether he will file his protest under Section 309 (c) or under Section 
405 would be to disregard the foregoing basic rules of statutory con- 
struction. To cite only one example, if a protestant can base his pro- 
test on either section, the "under oath” requirement of 309 (c) becomes 
insignificant and inoperative. If a protest is not filed under oath, per- 
haps because a protestant did not desire, for reasons of his own, to 
swear to the statements which he made, the protestant need only claim 
to have filed under Section 405 which requires no oath. It is basic that 
in construing a statute, its provisions should, if possible, be given a 
reasonable meaning. Unreasonable consequences should be avoided. 
L. B. Wilson v. Federal Communications Commission, 83 U.S. App. 
D.C. 176, 170 F.2d 793 (1948). Congress must be deemed to intend 
its every action. The presence of an "under oath" provision in one 
section and its absence in the other must have resulted from the fact 


that each section is directed toward a different type of action. 
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Respondent is aware of, but disagrees with, the position taken by 
the Commission in 1953 in the case of WIS-TV Corporation, 9 Pike & 
Fisher, Radio Regulations 361, 363, wherein it stated that "there is no 
indication in either the language of the Act or the legislative history that 
Section 309 (c) provides the exclusive procedure in this regard” (i.e., 
in regard to seeking reconsideration of a grant without hearing). Sec- 
tion 405 had been in effect for some time before Section 309 (c) was 
enacted. It is submitted that the latter section was added to the Act for 
the express purpose of establishing more definitely the position of the 


protestant and the manner in which he must voice his protest. 


A study of the House and Senate Reports on the 1956 Amendment 
to Section 309 (c)” reveals that such report speaks throughout in terms 
of protests against a "grant", not against a "decision or order" as pro- 
vided in Section 405. The purpose of the proposed amendment, as set 
out in the House Report, was to prevent the abuse of the protest pro- 
cedure in order to delay the institution of radio or television service 
(i.e., the grant of new authorizations) which the Commission approved 
without hearing. Then Chairman McConnaughey's letter to the Speaker 
of the House of Representatives urging the amendment of Section 309 (c) 
likewise states that the object of the proposed legislation was to obviate 
the use of 309 (c) as a device for delaying "radio station grants." A 
reading of all of this material can lead to no other conclusion than that 
protests against grants of new authorizations were intended to be brought 


under the provisions of Section 309 (c) exclusively. 


The Commission has already agreed to the converse of the position 
advanced herein by Sunshine State. In numerous cases, it has held that 
such matters as the issuance of call letters are not subject to protest 
under Section 309 (c), but may be the subject of a petition for recon- 


sideration under Section 405. See United Television, Inc., 14 Pike & 


3 


House Report No, 1051, 84th Cong., lst Sess., submitted July 1, 1955; Senate Report No, 1231, 
84th Cong., Ist Sess., submitted July 28, 1955. 
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Fisher, Radio Regulations 573; Ajax Enterprises, 13 Pike & Fisher, 
Radio Regulations 203; Valley Broadcasting Co., 13 Pike & Fisher, 
Radio Regulations 208 a. Just as a protest against a decision, order 
or requirement made by the Commission is not appropriate under 
Section 309 (c), so a protest against a grant of a construction permit 
is inappropriate under Section 405. To argue otherwise is to indulge 


in a non sequitur. 


Since the petition here involved was not submitted under oath, 
it did not meet the statutory requirements of Section 309 (c) and 


should have been dismissed. 


II. 


Assuming arguendo that appellant's petition for reconsideration of 


the Sunshine State Broadcasting Company's (WBRD) grant without hearing 


was properly before the Commission, such petition was legally insuffi- 
cient on its face to establish a modification of appellant's license. 
A. The Measurements Submitted by Appellant 

Were Not Made in Accordance With the Com- 

mission's Technical Standards and Thus Could 

Not Establish the Claimed Interference 

As detailed in the counterstatement of the case, supra, the Com- 

mission granted Sunshine State's (WBRD) application after having first 
determined on the basis of its soil conductivity map that this grant 


* Petitioner requested 


would cause interference to no existing station. 
the Commission to reconsider its action, alleging that field intensity 
measurements which it submitted indicated that interference would 


reSult to station WMYR at Fort Myers from the proposed operation of 
WBRD at Bradenton. 


4 In his brief (App. Br. p. 9), appellant commences a discussion with the words, "In the event that 


the Sunshine State application had properly disclosed that interference would be caused toWMYR. . ." 


It is pointed out that there was no interference for Sunshine State to have disclosed. Contrary to the 
impression which appellant apparently seeks to convey, the fact has never been contested that the 
projection of all of the contours presented by Sunshine State in its application were correctly based 
ee the Commission's Rules and standards and that, upon such basis, they correctly showed no inter- 
erence, 


pom hy game: i gage * 
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The Commission's Rules are clear that actual measurements 
will take precedence over the theoretical values contained in the soil 
conductivity map provided such measurements are properly taken and 
presented in accordance with such Commission's Rules.” The Com- 
mission studied appellant's presentation and determined that the 
measurements it submitted were not taken in accordance with the 
Commission's technical standards and that, accordingly, they did not 
sustain appellant's claim of interference. In order to make clear the 
reasons for the Commission's determination, the following discussion 
is set forth concerning the measurements in question, illustrating their 


noncompliance with the aforementioned standards. 


The field intensity measurements submitted by appellant were 
made on Radio Station WMYR at Fort Myers and on Radio Station WTRL, 
an existing station operating in Bradenton. Rather than following the 
Commission's Rules. which require such measurements to be taken on 
radials between the points being measured, these measurements were 
taken along a circuitous highway running generally north from Fort 
Myers toward Bradenton [R.126]. Drawing an imaginary line between 
these two points, the highway first goes east, then swings back across 
the line far to the west and proceeds up along the coast. Because of this 
indirect route, some ne asurements were taken well to the east of the 
line. Others were taken so far to the west that they were 17 miles west 
of the most easterly measurements. When this wandering route reached 
a point approximately 14 miles south of Bradenton, it branched off ata 
"Yy"', one wing of which hangs down so that some measurements were 
taken back toward the center line between the two stations along a road 
running toward the southeast, back to Fort Myers. The upright wing of 
the ''Y"' skirted around to the West of Bradenton and consisted of spotted 
measurements along the Keys at the Gulf of Mexico. | 


> Section 3.183, 47 C.F.R. 3.183. : 
© Section 3.186, 47 C.F.R. 3.186. /Set out in full in Appellant's Brief, Appendix A-77 
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tion of grants without hearing of authorizations for new stations. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13, 794 


ROBERT HECKSHER, 


Appellant, 


Vv. 
FEDERAL COMMUNICATIONS COM MISSION, 
Appellee 
and : 
SUNSHINE STATE BROADCASTING COMPANY, INC., 
Intervenor 


ON APPEAL FROM A MEMORANDUM OPINION AND ORDER 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR SUNSHINE STATE : 
BROADCASTING COMPANY, INTERVENOR 


COUNTERSTATEMENT OF THE CASE 


On December 19, 1956, the Commission granted without hearing 
the application of Sunshine State Broadcasting Company, Inc., fora 
permit to construct a new standard broadcast station (WBRD) at 
Bradenton, Florida, to operate on 1420 kilocycles with a power of 
1 kilowatt, daytime only[ R.98]. On January 18, 1957, Robert 
Hecksher, licensee of Radio Station WMYR at Fort Myers, Florida, 
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operating on 1410 kilocycles with a power of 5 kilowatts in the daytime 
and 500 watts in the nighttime, employing a directional antenna, filed 


a petition for reconsideration of the Commission's action, alleging that 
interference would result to WMYR within its 0.5 mv/m contour’ from 
the operation of WBRD at Bradenton and thus the WMYR license would be . 
modified [R. 102-131]. j 


om 


On the basis of its rules and technical standards (which are a part 7 
of the Commission's rules), the Commission had made a determination é 
that the 0.5 mv/m contour of Bradenton would extend 19 miles in the 
direction of WMYR at Fort Myers; that the 0.5 mv/m contour of WMYR 
extends 50 miles in the direction of WBRD; that since the two stations 
are 72 miles apart, the 0.5 mv/m contours would not overlap, being no 


ly 


closer than three miles at their nearest point, and that, therefore, the 
operation of WBRD would not involve objectionable interference with : 
WMYR [R. 162-163]. 


The following informal diagram is set forth to illustrate the 


Commission's finding: 
PROPOSED SUNSHINE STATE TRANSMITTER AT 


ae 


o— Be 


* 


TNS eae 


= ew 


WMYR TRANSMITTER AT 
FORT MYERS 





The circumference of the area within which a licensee is entitled to protection under the Commission's 
Rules is determined by a contour line which is fixed by calculating the strength of the radio waves from 
the particular station, That strength, or intensity, is measured in terms of millivolts (thousandths of a 
volt) per meter, abbreviated as mv/m. The wave which is measured is the groundwave, which follows 
the surface of the earth and extends greater or less distances depending upon the nature of the earth, its 
topography and such obstacles as steel structures, Generally speaking, the greater distance from the 
‘station, the less the strength of the station signal, The 0.5 mv/m contour is the imaginary line which 
connects all points at which the groundwave of the station is of 0.5 millivolts per meter strength, 
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This finding was made on the basis of the soil conductivity as set 
forth in Figure M-3 of the Commission's technical standards [R. 162- 
163]. Figure M-3 is a map showing the soil conductivity throughout 
the United States by general areas of reasonably uniform conductivity. 
The Commission's Rules require that this map be used to determine 
interference "when accurate and acceptable measurements have not 
been made." The latter is the crux of this appeal. 


In support of its claim of objectionable interference as set out in 
its petition for reconsideration, WMYR submitted field intensity measure- 
ments purporting to show that conductivities in the pertinent areas were 
higher than those indicated in the aforementioned Figure M-3 and that, 
therefore, the 0.5 mv/m contours of the two stations would overlap, 
causing interference to WMYR. WMYR's contention was that its 0.5 
mv/m contour would extend 51 miles toward WBRD (rather than 50 as 
determined on the basis of Figure M-3) and that the 0.5 mv/m contour 
of WBRD would extend 22 miles toward WMYR (rather than 19), result- 
ing in an area of overlap of 1 mile [R. 102-131]. : 


On January 28, 1957, Sunshine State filed an extensive opposition 
to WMYR's petition for reconsideration, alleging that WMYR's measure- 
ments were not taken in accordance with the proceduré prescribed in the 
Commission's standards, that the Commission's Rules specifically pro- 
vide that the ground conductivity values set out in Figure M-3 must be 
used where there are no “properly taken and presented” actual measure- 
ments, and that since calculations based on Figure M-3 showed no inter- 
ference, WMYR's petition for reconsideration should be denied 
[R. 132-145]. : 


On February 4, 1957, WMYR filed a reply to this opposition [R. 146- 
157], concluding that the field intensity measurements which it had sub- 


mitted were in sufficient compliance with the language of the Commission's 
technical standards "to meet the intent of the Standards " [R. 157] and 
should, therefore, be accepted. 
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In 2 Memorandum Opinion and Order released March 11, 1957, 
the Commission held that the measurements in question were not 
sufficient according to its Standards to establish the conductivity of 
the path between the two stations as being higher than that indicated 
by Figure M-3 and thus did not show that WMYR would receive inter- 
ference from the proposed WBRD operation. Accordingly, the Com- 
mission ordered that WMYR's petition for reconsideration be dis- 
missed [R. 162-166]. 


On April 5, 1957, appellant appealed to this court from the afore- 
said Commission action affirming its December 19, 1956, grant to 
Sunshine State. 


SUMMARY OF ARGUMENT 
I. 
The Commission had no jurisdiction to entertain appellant's 


petition for reconsideration of the Commission's grant without 


hearing of the WBRD application since such petition was not filed 

in accordance with the statutory requirements of Section 809 (c) of 
the Communications Act. A reading of the Act and of its legislative 
history shows Section 309(c)to be the exclusive procedure for protest- 
ing against an instrument of authorization granted by the Commission 
without hearing. Since Section 309 (c) requires a protest against a 
grant without hearing to be made under oath by the protestant, and 
Since appellant's petition for reconsideration was not sworn to, it 
should have been dismissed. 


II. 

Assuming arguendo that appellant's petition for reconsideration of 
the Sunshine State Broadcasting Company's (WBRD) grant without hear- 
ing was properly before the Commission, such petition was legally in- 
sufficient on its face to establish a modification of appellant's license. 
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Appellant's claim of modification was based upon an allegation of inter- 
ference to his operation at Fort Myers, which allegation, in turn, was 
based upon measurements taken by him purporting to show the ground 
conductivity between Fort Myers and Bradenton to be higher than that 
revealed on the Commission's soil conductivity map. ‘Such measure- 
ments, however, were not made in accordance with the Commission's 
Rules and technical standards. Thus they could not supersede the 
showing of the soil conductivity as set forth on the Commission's map, 
upon which map the Commission had relied in making its finding that no 
interference would result to any existing station from its grant to WBRD. 
There is no merit to appellant's contention that the Commission pitted 
the report of appellant's consulting engineer against that of the grantee 
and resolved the conflict in favor of the version advanced by WBRD. 
Neither is their merit to appellant's contention that interference is 
shown to exist to its operation solely on the basis of the Commission's 
soil conductivity map without any reference to the measurements it 
submitted. : 


il. | 

Since appellant's petition for reconsideration did not establish 
the presence of interference within WMYR's normally-protected 
contour, the Commission properly refused to grant appellant a hearing 
on the basis of the alleged modification to its license and properly dis- 
missed appellant's petition for reconsideration. The law is clear that 
the Commission may determine the merits of a petition for reconsidera- 
tion on the basis of its factual content and the relevant provisions of the 
Commission's Rules and Regulations and technical standards. Having 
failed to demonstrate that its license would be modified by the WBRD 
grant, appellant failed to establish itself as a party in interest. This 
being so, the Commission properly refused to grant appellant's request 


for hearing and properly dismissed its petition for reconsideration. 











ARGUMENT 
I. 

The Commission had no jurisdiction to entertain appellant's 
petition for reconsideration of the Commission's grant without hearing 
of the WBRD application since such petition was not filed in accordance 
with the statutory requirements of Section 309 (c) of the Communi- 


cations Act, Act of June 19, 1934, ch. 652, 48 Stat. 1064, as amended. 


3 In an unsworn document entitled "Petition for Reconsideration", 
appellant requested the Commission to set aside its December 19, 
1956, grant without hearing of the application of Sunshine State Broad- 
casting Company for a permit to construct a new station to operate at 
Bradenton, Florida, on 1420 kilocycles. Since Section 309 (c) re- 
quires a protest against a grant without hearing to be made under oath 
by the protestant, appellant's petition should have been dismissed. 


There are two sections of the Communications Act by means 
of which Commission actions can be protested. These sections are 
309 (c) and 405. Section 309 (c) reads in pertinent part as follows: 


"When any instrument of authorization is granted by 
the Commission without a hearing. . . such grant 
Shall remain subject to protest as hereinafter pro- 
vided for a period of thirty days. During such thirty- 
day period any party in interest may file a protest 
under oath directed to such grant and request a hear- 
ing on said application so granted." [Emphasis added. ] 


Section 405 reads, in part, as follows: 


"After a decision, order, or requirement has been 
made by the Commission in any proceeding, any 
party thereto, or any other person aggrieved or 
whose interests are adversely affected thereby, 
may petition for rehearing; and it shall be lawful 
for the Commission, in its discretion, to grant 
such a rehearing if sufficient reason therefor be 
made to appear. Petitions for rehearing must be 
filed within thirty days from the date upon which 
public notice is given of any decision, order, or 


4 A 





requirement complained of." [Emphasis added. | 


Rather than dismissing appellant's petition as not being properly 
before it, the Commission found appellant to have standing under the 
provisions of Section 405 of the Communications Act. | It is submitted 
that the Commission erred in this respect. A reading of the Act and 
of its legislative history shows Section 309 (c) to be the exclusive pro- 
cedure for protesting against an "instrument of authorization" granted 


by the Commission without hearing 


It is apparent that there are numerous basic differences between the 
above-quoted sections of the Act. Section 309 (c) provides for a protest 
against "an instrument of authorization” granted by the Commission 
“without a hearing." Section 405 provides for a protest against "a 
decision, order, or requirement" of the Commission, no provision 
being made as to whether such action was made with or without the 
benefit of a hearing. Section 309 (c) provides for the protest to be 


"under oath." Section 405 makes no such provision. | 


Neither Section 309 (c) nor Section 405 can be viewed as though 
existing ina vacuum. Rather, they must be read together and made to 
harmonize. In Sutherland, Statutes and Statutory Construction (1943), 
3rd Ed., Vol. 2, Sec. 4703, it is stated: ! 


"The practical inquiry in litigation is usually to deter- 
mine what a particular provision, clause, or word 
means. To answer it one must proceed as he would 
with any other composition--construe it with reference 





In its Memorandum Opinion and Order of March 11, 1957, the subject of this appeal, the Com- 
mission did not rule on this argument made by WBRD for the reason that, “Since the instant petition was 
not submitted under oath as required by Section 309 (c) of the Act, it is deficient and defective; and, 
therefore, cannot be considered under said Section. In view of these determinations /that petitioner did 
not show it would receive interference from the proposed WBRD operation and hence had failed to 
establish himself as a “person aggrieved or whose interests would be adversely affected” within the meaning 
of Section 405 of the Act/, it is unnecessary here to consider grantee’s argument that Section 309 (c) is 
the exclusive procedure for protests of grants without hearing of authorizations for new stations," 


to the leading idea or purpose of the whole instrument. 
A statute is passed as a whole and not in parts or 
sections and is animated by one general purpose and 
intent. Consequently, each part or section should be 
construed in connection with every other part or sec- 
tion so as to produce a harmonious whole." (Citing 
cases) 


And again in Section 4705 of Sutherland's Treatise, it is stated: 


"'Tt is an elementary rule of construction that effect 
must be given, if possible, to every word, clause and 
sentence of a statute.’ A statute should be construed 

so that effect is given to all its provisions, so that no 
part will be inoperative or superfluous, void or insigni- 
ficant, and so that one section will not destroy another 
unless the provision is the result of obvious mistake or 
error." 

To hold that a protestant may in effect flip a coin to determine 
whether he will file his protest under Section 309 (c) or under Section 
405 would be to disregard the foregoing basic rules of statutory con- 
struction. To cite only one example, if a protestant can base his pro- 
test on either section, the "under oath" requirement of 309 (c) becomes 
insignificant and inoperative. If a protest is not filed under oath, per- 
haps because a protestant did not desire, for reasons of his own, to 
swear to the statements which he made, the protestant need only claim 
to have filed under Section 405 which requires no oath. It is basic that 
in construing a statute, its provisions should, if possible, be given a 
reasonable meaning. Unreasonable consequences should be avoided. 
L. B. Wilson v. Federal Communications Commission, 83 U.S. App. 
D.C. 176, 170 F.2d 793 (1948). Congress must be deemed to intend 
its every action. The presence of an "under oath" provision in one 
section and its absence in the other must have resulted from the fact 


that each section is directed toward a different type of action. 
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Respondent is aware of, but disagrees with, the position taken by 
the Commission in 1953 in the case of WIS-TV Corporation, 9 Pike & 
Fisher, Radio Regulations 361, 363, wherein it stated that "there is no 
indication in either the language of the Act or the legislative history that 
Section 309 (c) provides the exclusive procedure in this regard” (i.e., 
in regard to seeking reconsideration of a grant without hearing). Sec- 
tion 405 had been in effect for some time before Section 309 (c) was 
enacted. It is submitted that the latter section was added to the Act for 





the express purpose of establishing more definitely the position of the 
protestant and the manner in which he must voice his protest. 


A study of the House and Senate Reports on the 1956 Amendment 
to Section 309 (c)” reveals that such report speaks throughout in terms 
of protests against a "grant", not against a ''decision or order" as pro- 
vided in Section 405. The purpose of the proposed amendment, as set 
out in the House Report, was to prevent the abuse of the protest pro- 
cedure in order to delay the institution of radio or television service 
(i.e., the grant of new authorizations) which the Commission approved 
without hearing. Then Chairman McConnaughey's letter to the Speaker 
of the House of Representatives urging the amendment of Section 309 (c) 
likewise states that the object of the proposed legislation was to obviate 
the use of 309 (c) as a device for delaying "radio station grants."" A 
reading of all of this material can lead to no other conclusion than that 
protests against grants of new authorizations were intended to be brought 
under the provisions of Section 309 (c) exclusively. 


The Commission has already agreed to the converse of the position 
advanced herein by Sunshine State. In numerous cases, it has held that 
such matters as the issuance of call letters are not subject to protest 
under Section 309 (c), but may be the subject of a petition for recon- 
sideration under Section 405. See United Television, Inc., 14 Pike & 


3 
House Report No, 1051, 84th Cong., Ist Sess., submitted July 1, 1955; Senate Report No, 1231, 
84th Cong., Ist Sess, submitted July 28, 1955. 
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Fisher, Radio Regulations 573; Ajax Enterprises, 13 Pike & Fisher, 
Radio Regulations 203; Valley Broadcasting Co., 13 Pike & Fisher, 
Radio Regulations 208 a. Just as a protest against a decision, order 
or requirement made by the Commission is not appropriate under 
Section 309 (c), so a protest against a grant of a construction permit 
is inappropriate under Section 405. To argue otherwise is to indulge 


in a non Sequitur. 


Since the petition here involved was not submitted under oath, 
it did not meet the statutory requirements of Section 309 (c) and 
should have been dismissed. 


II. 

Assuming arguendo that appellant's petition for reconsideration of 
the Sunshine State Broadcasting Company's (WBRD) grant without hearing 
was properly before the Commission, such petition was legally insuffi- 
cient on its face to establish a modification of appellant's license. 

A. The Measurements Submitted by Appellant 
Were Not Made in Accordance With the Com- 
mission's Technical Standards and Thus Could 
Not Establish the Claimed Interference 

As detailed in the counterstatement of the case, supra, the Com- 
mission granted Sunshine State's (WBRD) application after having first 
determined on the basis of its soil conductivity map that this grant 
would cause interference to no existing station.* Petitioner requested 
the Commission to reconsider its action, alleging that field intensity 
measurements which it submitted indicated that interference would 
result to station WMYR at Fort Myers from the proposed operation of 
WBRD at Bradenton. 

4 In his brief (App. Br. p. 9), appellant commences a discussion with the words, "In the event that 
the Sunshine State application had properly disclosed that interference would be caused toWMYR. . .” 
It is pointed out that there was no interference for Sunshine State to have disclosed. Contrary to the 
impression which appellant apparently seeks to convey, the fact has never been contested that the 


projection of all of the contours presented by Sunshine State in its application were correctly based 


upon the Commission's Rules and standards and that, upon such basis, they correctly showed no inter- 
ference. 


| 
} 
, 
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The Commission's Rules are clear that actual measurements 
will take precedence over the theoretical values contained in the soil 
conductivity map provided such measurements are properly taken and 
presented in accordance with such Commission's Rules.” The Com- 
mission studied appellant's presentation and determined that the 
measurements it submitted were not taken in accordance with the 
Commission's technical standards and that, accordingly, they did not 
sustain appellant's claim of interference. In order to make clear the 
reasons for the Commission's determination, the following discussion 
is set forth concerning the measurements in question, illustrating their 
noncompliance with the aforementioned standards. : 


The field intensity measurements submitted by appellant were 
made on Radio Station WMYR at Fort Myers and on Radio Station WTRL, 
an existing station operating in Bradenton. Rather than following the 
Commission's Rules’ which require such measurements to be taken on 
radials between the points being measured, these measurements were 
taken along a circuitous highway running generally north from Fort 
Myers toward Bradenton [R.126]. Drawing an imaginary line between 
these two points, the highway first goes east, then swings back across 
the line far to the west and proceeds up along the coast. Because of this 
indirect route, Some ne asurements were taken well to the east of the 
line. Others were taken so far to the west that they were 17 miles west 
of the most easterly measurements. When this wandering route reached 
a point approximately 14 miles south of Bradenton, it branched off at a 
"y'', one wing of which hangs down so that some measurements were 
taken back toward the center line between the two stations along a road 
running toward the southeast, back to Fort Myers. The upright wing of 
the 'Y" skirted around to the West of Bradenton and consisted of spotted 
measurements along the Keys at the Gulf of Mexico. — 


> Section 3.183, 47 C.F.R. 3.183. 


6 Section 3.186, 47C.F.R. 3.186. /Set out in full in Appellant's Brief, Appendix A-7/ 
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These measurements provide no possible way of determining the 
consistency of a signal emanating from WMYR. At various places, they 
showed more signal at a greater distance than at a lesser distance from 
WMYR. Had the measurements been taken in direct lines or radials, 
the progression of the signal could have been determined and a sufficient 
amount of measurements would have been taken to insure that those 
erratic and inconsistent measurements which are so often found when 
measurements are taken at random would not be included in the analysis. 
This is particularly necessary along the coastal area of Florida where 
differences in moisture content make it imperative that a large number 
of readings be taken to determine accurately the effect of a given radio 


signal. 


Other measurements taken on WTRL at Bradenton, not a party 
herein, started off in a southeasterly direction and then, at a road 
intersection, went generally in a southern direction, resulting in 
measurements taken on a dogleg rather than on a direct radial [R. 127], 
and therefore not useable for determining the characteristics of the 


conductivity in the area. 


The engineer preparing the affidavit which accompanied appellant's 
petition for reconsideration admitted that the measurements submitted 
by appellant were not taken on direct radials. He made repeated 
references to “approximate radial routes" [R. 107], "bifurcated" measur- 
ing routes [R. 106], "transverse routes" [R. 107], and "branch routes" 
[R. 107]. Since these measurements were not made on radials, they 
could not establish conductivities and could not establish the presence of 
the claimed interference. Sunshine State's consulting engineer attempted 


to plot on a radial path those of appellant's measurements which appeared 
to be on somewhat of a straight line between WMYR and the proposed 
WEBRD site. Analysis of this radial also failed to reveal the claimed 
interference [R. 140-145]. 
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It is fundamental that in establishing the presence or lack of 
interference between two stations, the measurements must be taken 
on a direct path between the stations involved and the points where 
interference is claimed. Here, this was not done. Station WTRL in 
Bradenton on which appellant made his measurements is located 
approximately three miles away from the WBRD Bradenton site. 
Also,WTRL is located on the shoreline at the northern edge of 
Bradenton. The WBRD site is inland. The propogation effects from 
a coastal station cannot be assumed to be the same as from a Station 
further inland. It is further pointed out that appellant incorrectly de- 
picted the WBRD site as being approximately one mile from its actual 
location [R. 140-145]. All of these factors show the impossibility of 
using appellant's measurements for the purpose of establishing inter- 
ference. 


The taking of field intensity measurements to determine the value 


of a radio signal is a highly technical operation, one which must be as 
carefully executed as any other scientific procedure. : The Commission's 
Rules’ are very specific in regard to the fact that complete data in con- 
junction with such field intensity measurements "shall be submitted to 
the Commission in affidavit form" along with the measurements, in- 
cluding, among other things, the family of theoretical curves used in 
determining the curve for each radial, a description of the method 
used in taking the measurements, a description of the instruments used, 
including a statement as to their accuracy and the date and by whom each 
instrument was last calibrated. None of this information was submit- 
ted along with appellant's petition for reconsideration: Appellant found 
Section 3.186(b), 47 C.F.R. 3.186(b). /Set out in Appellant's Brief, ppendts A-9, et seq. / 


Sunshine State pointed out each of these deficiencies in its opposition to the petition for reconsidera - 
tion. Ina reply to such opposition, Appellant supplied information concerning the type of measuring 
instrument used, its accuracy, the date of its last calibration, the method of carrying out the measure- 
ments, and discussed the other mentioned defects. WBRD requested the Commission to strike this reply 
because it advanced new material which could not be accepted after the statutory thirty-day period for 
filing petitions for reconsideration had expired. Such motion was not considered since the Commission's 
Rules provide for oppositions and replies thereto, but no other pleadings unless leave to file was first 
granted by the Motions Commissioner. ! 





14 


no fault with the Commission's Rules requiring this data. At no time 
did he attack their validity. He merely failed to follow them. 

The Commission's Rules require the aforementioned data, taken 
in conjunction with the field intensity measurements, to be submitted to 
the Commission in affidavit form. Here, the person who took the 
measurements around which this controversy evolves, did not swear 
to them. Appellant subsequently attempted to remedy this defect by 
pointing to an affidavit included in his presentation prepared by another 
engineer. Acceptance of such affidavit to meet the Commission's 
requirements would indeed be an unusual exception to the elementary 


rule against hearsay. 


: The Commission's Rules further require that sufficient measure- 
ments be taken to establish the inverse distance field strength at one 
mile. In this case, the measurements were not sufficient to establish 
such inverse field from WTRL, the station measured in Bradenton, 
since the measurements made on such Station were not in the pertinent 
direction toward WMYR at Fort Myers, but almost at right angles there- 


to, sometimes in one direction and sometimes in another. 


As has been indicated, appellant took measurements on a wandering 
path in a manner which was not in accordance with the Commission's 
Rules, resulting in such measurements being incapable of establishing 
on a Scientific basis the presence of interference. Nonetheless, appel- 
lant proceeded to analyze such measurements just as though they had 
been properly taken on direct radials. The analysis of measurements 
to determine conductivity by use of the Commission's family of curves 
contemplates that the measurements to be analyzed were taken in 
accordance with the established procedures set out in the Commission's 


Rules. Since appellant's measurements were not so taken, their analysis 


2 Section 3.183, 47 C.F.R. 3.183. 
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was rightly held by the Commission to have been worthless. 


Reference is also made to the fact that the analysis which was 
made of the measurements submitted by appellant varied from the 
analysis of data previously submitted to the Commission by WMYR 
in December of 1955 in connection with a proof of performance. These 
latter measurements indicated a conductivity of 10 mmhos/m for 
approximately 15 miles and an inverse field at one mile of 403 mv/m 
toward the Keys, whereas the measurements now taken by appellant 
along the Keys south of Bradenton indicate a conductivity of 15 mmhos/m 
and an inverse field strength of 450 mv/m at one mile [R. 137, 166]. 
This substantial variance, coupled with the fact that the later measure- 
ments were not taken in accordance with the Commission's Rules, was 
undoubtedly one of the many factors which led the Commission to its 
determination that the measurements were legally insufficient on their 


face to establish the presence of the claimed interference. 


From the foregoing discussion it is clear that there is no merit 
to appellant's contention that the Commission “arbitrarily resolved the 
conflict between the engineering reports by accepting the version ad- 
vanced by Sunshine State" (Appellant's Brief, page 19). In actuality, 
Sunshine State submitted no engineering report. It had merely appended 
an engineering statement to its opposition to appellant's petition for re- 
consideration pointing out the inadequacies of the measurements sub- 
mitted by appellant. It cannot be emphasized too strongly that the 
Commission by no means pitted one consulting engineer against the 
other. It considered the material submitted by both, and in particular 
detail that submitted by the consulting engineer for appellant in order to 


arrive at its conclusion .that appellant's measurements did not comply 


with the Commission's regulations and thus could not establish inter- 
ference. 
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B. Without Regard to Measurement Data, The Com- 
mission's Soil Conductivity Map Shows No Elec- 
trical Interference 
Appellant contends that interference can be shown to WMYR at 
Fort Myers from the operation of WBRD at Bradenton on the basis of 
the Commission's soil conductivity map and without reference to the 
measurements which he has submitted (Appellant's Brief, Page 23 et 


seq.). This contention is in error. 


It is submitted that appellant has apparently misconstrued a 
statement contained in the engineering affidavit which was made a part 
of his reply to WBRD's opposition to appellant's petition for recon- 
sideration. On page 8 of this affidavit [R. 156], there appears a dis- 
cussion concerning the possibility of interference to service on the Keys 
in the Gulf of Mexico just west of Bradenton from WMYR at Fort Myers. 
Appellant had used two sets of measurements, neither of which were 
properly taken, to support his allegation of interference. One set, 
coming north from WMYR at Fort Myers, was presented in an attempt 
to show that the normally protected 0.5 mv/m contour of WMYR extended 
up along the coast 70 or 80 miles instead of 50 miles as established by 
the soil conductivity map. A second set of measurements going east and 
then south from WTRL in Bradenton, had been taken. Based upon these 
measurements, the assumption was made that the conductivity to the west 
of Bradenton would be the same as it was to the south. The sense of the 
engineering statement apparently relied upon by appellant was not that 
interference would be shown if all measurements were abandoned, but 
that, abandoning the measurements taken on WTRL, using the Com- 
mission's map to determine the conductivity running west toward the 
Gulf of Mexico from Bradenton, and retaining the spot measurements 
made on WMYR, wandering along the Gulf of Mexico among the Keys 
and sandspits, he would claim interference. In other words, the 
Commission's conductivity map was used to calculate where the 
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Bradenton signal would fall, but appellant's measurements were used to 
determine where the WMYR, Fort Myers, signal would fall. If the soil 
conductivity map had been used to place the normally-protected 0.5 
mv/m contours of both stations, there would definitely have been no 


area of interference. 


As has been pointed out above, the foregoing argument is without 
merit since it is based on a misinterpretation of a statement made by 
appellant's consulting engineer. Even if such argument were properly 
stated, however, this court would have no jurisdiction to entertain it 
since it is made for the first time in connection with this appeal. It was 
never advanced to the Commission. The Commission at no point had an 
opportunity to rule upon it. It must therefore be considered lost. 
Albertson v. Federal Communications Commission, _ U.S. App. 
D.C. _, 243 F.2d 209 (1957). 


Il. 

Since appellant's petition for reconsideration did not establish the 
presence of interference within WMYR's normally protected contour, 
the Commission properly refused to grant appellant a hearing on the 
basis of the alleged modification to its license and properly dismissed 
appellant's petition for reconsideration. 


The law” and the Commission's Rules are clear that an outstand- 


ing licensee who establishes that objectionable interference will be caused 
within his normally protected contour by the operation of a station for 
which a construction permit is sought, is entitled to a hearing before the 


10 Section 316 (a) of the Communications Act of 1934, as amended, 47 uv. $.C. 316 (a). [Set out in 
full in Appellant's Brief, Appendix A- 27. 


- Sections 1.385 and 1.390 of the Commission's Rules, 47 C.F.R, 1.385 and 1.390. /s Set out in 
full in Appellant's Brief, Appendix A-5 and A -6/, 
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Commission reaches a decision in regard to the new station. L. B. 
Wilson, Inc. v. Federal Communications Commission, 83 U.S. App. 
D.C. 176, 170 F. 2d 793 (1948); Federal Communications Commission v. 
National Broadcasting Company (KOA), 319 U.S. 239, 87 L.Ed. 1374 
(1943). But, the law appears equally clear that the Commission is not 
required to afford an outstanding licensee a hearing on the issue of 
whether or not interference will be caused within the normally protected 
contour of the existing station as a result of a grant to another station. 
It is never incumbent upon the Commission to enter the realm of con- 
jecture or speculation to determine whether or not interference might 
exist which might result in a license modification. Rather, it was here 


incumbent upon appellant to set out facts which, if true, would have es- 


tablished the presence of interference and a consequent modification of 


license. This he did not do. 


7 The decision of the Supreme Court in Federal Communications 
Commission v. WJR, The Goodwill Station, Inc., 174 F.2d 226, re- 
versed and remanded 337 U.S. 265, 93 L. Ed. 1353 (1949), 178 F.2d 720 
on remand, forecloses WMYR's contention that it was improperly denied 
an opportunity to be heard. In the WJR case, it was held that the Com - 
mission may determine the merits of a petition for reconsideration on 
the basis of the factual content thereof and the relevant provisions of the 
Commission's rules and regulations, and standards of good engineering 
practice. 


It is just this which the Commission did in the instant case. It 
determined that the measurements submitted by appellant raised no legal 
issue concerning modification of appellant's license since such measure- 
ments were defective. 
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This being so, appellant was not entitled to the hearing which he 
requests. Notwithstanding such request, it should be noted that appellant 
did have an opportunity to be heard. By means of his petition for re- 
consideration, appellant advanced and the Commission considered in 
detail the measurements taken by appellant, their analysis and affi- 
davits. Although appellant labels the Commission's actions as ex parte, 
such is obviously not the case. Appellant's petition for reconsideration 


brought him into the proceedings and robbed it of any ex parte flavor. 


It is interesting to note that appellant at one time did have the 
door open to him to become a party to a hearing in regard to the Sunshine 
State application. Sunshine State had been scheduled for a full hearing 
along with the mutually exclusive application of the Gulf Isles Broad- 
casting Company [R. 92-3, 96]. At that time, if appellant could have 
shown the presence of interference to his operation at Fort Myers, he 
might have, as a matter of right, become a party to the Sunshine State 
hearing. Either because he could not establish such interference, or for 
other unexplained reasons, appellant chose not to intervene. Thus it 
can be seen that appellant previously had available to him the role of a 
party, a role he now proclaims is being denied him. It was only after 
the Gulf Isles applicant later dismissed its application and Sunshine State 
received a grant without hearing that appellant came forward. 


In American Broadcasting Company v. Federal Communications 
Commission, 85 U.S. App. D.C. 343, 179 F.2d 437, 442 (1948), this 
Court followed the rule laid down by the Supreme Court in the WJR case, 
indicated that such rule extended to both questions of fact and conclusions 
of law, and stated: : 


"In the WJR case, as in the instant case, the denial 

of the petition for reconsideration was after its con- 
sideration on a written submission only, i.e., without 
oral argument. The Supreme Court held that this was 
not an abuse of the Commission's discretion, that 
neither the due process clause of the Fifth Amendment 
nor Section 312 (b) of the Communications Act, nor that 
portion of Section 4 (j) of the Communications Act 
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providing that'. . . Any party may appear before the 
Commission and be heard in person or by attorney. 
requires more than consideration on written submission." 


See also Harbenito Broadcasting Company v. Federal Communications 
Commission, 94 U.S. App. D.C. 329,218 F. 2d 28 (1954). 


t 


The Commission, too, has consistently followed the WJR rule. 
For example, in Benton Broadcasting Service, 9 Pike & Fisher, Radio 
Regulations 93 (1953), a protest had been filed against a grant without 
hearing. Such protest was based on measurements which were sub- 
mitted to establish the fact that the conductivity was higher than that 
shown by the Commission's soil conductivity map and that, as a result, 
electrical interference would be caused to the existing licensee by the 
proposed station. The Commission dismissed the protest on the ground 
that the measurements were not taken in accordance with the Commiss- 
ion's standards, and thus were so "insufficient and inconclusive that 
any determinations based thereon would necessarily have been specula- 
tive."" The Commission held that the protestant had failed to demon- 


strate wherein its license had been modified within the meaning of Section 


316 and hence had not established itself as a party in interest. 


It is submitted that herein the Commission properly followed the 
law and its own precedents, based upon the decisions of the Supreme 


Court and this court, properly refused appellant's request for a hearing, 
and properly dismissed its petition for reconsideration. Appellant made 


no presentation on which the Commission could have determined that 
a modification of the WMYR license would result from the WBRD grant. 


en es Ye "a 


Ne es 
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CONCLUSION ! 
For the foregoing reasons, the order of the Federal Communi- 
cations Commission dismissing appellant's petition for reconsideration 
should be affirmed. : 


Respectfully submitted, 


HARRY J. DALY 
LENORE G. EHRIG 


1026 Pennsylvania Building 
Washington 4, DAC. 


Attorneys for Intervenor 


SUNSHINE STATE BROADCASTING 
COMPANY, INC. 
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(i) 


STATEMENT OF QUESTION PRESENTED 


All parties to the instant appeal agree that the following issue 
is presented in this case: 


Whether the Federal Communications Commission 
properly dismissed on the pleadings Appellant's 
petition requesting reconsideration of a grant without 
hearing of an application for a new standard broadcast 
station, wherein Appellant alleged that the proposed 
operation would cause objectionable electrical 
interference to Appellant's existing station within its 
normally protected contour and thus arbitrarily 
denied to Appellant an opportunity to present evidence 
at a hearing in opposition to the grant. 


JURISDICTIONAL STATEMENT 

STATEMENT OF THE CASE. 

STATUTES AND RULES INVOLVED 

STATEMENT OF POINTS . 

SUMMARY OF ARGUMENT ee ee 
ARGUMENT. sat ith, tate, ecw hin ha. | Biot oe Se 


z The Action Of The Commission Was In Direct 
Contravention Of The Rights Of Appellant To A 
Hearing Upon An Application For A New Station 
Which Would Interfere With Appellant's Station 
And Thus Would Modify His License 5 


The Commission Erred In Making An Ex Parte 
Resolution On The Pleadings Of Conflicting Factual 
And Opinion Evidence On Technical Matters Without 
Recourse To The Hearing Process . . . 


A. The Commission erred in concluding that the 
technical data submitted by Appellant were not 
in substantial accord with the requirements of 
its Standards of Good Engineering Practice, and 
that the technical data submitted by Appellant 
were inadequate to sustain the contention that 
objectionable electrical interference would 
result to Appellant's station from the proposed 
operation .. . a eee ee 


The Commission erred in not taking into 
consideration Appellant's showing of electrical 
interference based upon the Commission's Soil 
Conductivity Map, without regard to measure- 
EOIN ORCRT Corie nl Aoge=ele Get eek 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit , 


» No. 13,794 


ROBERT HECKSHER, 


Appellant, 
v. : 

ce FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
and i 


SUNSHINE STATE BROADCASTING COMPANY, INC., 


Intervenor 


APPEAL FROM A MEMORANDUM OPINION AND. 
ORDER OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Robert Hecksher, taken pursuant to the 
provisions of Section 402(b)(5), Section 402(b)(6), and Section 402 (c) 
of the Communications Act of 1934, as amended (U.S. C. Title 47, 
Section 402(b)(5), Section 402 (b)(6), and Section 402 (c); and Section 10 
of the Administrative Procedure Act (the Act of June 11, 1946, c. 324, . 
60 Stat. 243, U.S.C. Title 5, Section 1009), from the final action of 
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the Federal Communications Commission set forth in a Memorandum 
Opinion and Order of the Commission, released March 11, 1957, 

(R. 162-166) by which the Commission denied Appellant's Petition For 
Reconsideration. The latter petition had been filed with the Com- 
mission on January 18, 1957. It opposed, and sought reconsideration 
of, the Commission's action of December 19, 1956. The latter action 
granted without hearing the application of Sunshine State Broadcasting 
Company, Inc., for a construction permit for a new standard broad- 
casting station to be located at Bradenton, Florida. 


The petition of Appellant herein also requested that Sunshine's 
application be designated for hearing. Notice of Appeal was filed in 
this Court on April 5, 1957. 


STATEMENT OF THE CASE 


Appellant, Robert Hecksher, is the licensee of Standard Broad- 
cast Station WMYR, at Fort Myers, Florida. Radio Station WMYR is 
licensed to operate on 1410 kilocycles with a power of 5 kilowatts 
during daytime hours and a power of 500 watts at night. 


On December 19, 1956, the Federal Communications Commission 
granted without hearing the application of Sunshine State Broadcasting 
Co., Inc., hereinafter referred to as Sunshine State, for a construction 
permit for a new standard broadcast station to be located at Bradenton, 
Florida. The proposed station is to operate on the assignment of 
1420 kilocycles with a power of 1 kilowatt during the daytime hours. 


Appellant ascertained from competent cons ulting radio engineers 


that the proposed operation of the radio station at Bradenton, Florida, 
would cause electrical interference to his station. It was established 
that the interference would be within the normally protected contours 
of Appellant's Station WMYR at Fort Myers, Florida. 
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On January 18, 1957, Appellant filed with the Commission a 
Petition for Reconsideration of the grant of the application of Sunshine 
State without hearing. (R. 102-110) In the petition, it was alleged 
that the grant of the application of Sunshine State would result in the 
modification of Appellant's station license because of the fact that 
objectionable interference would reduce the service area of Station 
WMYR._ The petition was supported by the statement of Mr. Howard 
T. Head, a partner of the firm of A. D. Ring & Associates, expert 
consulting radio engineers. (R. 104-110) The petition specifically 
requested that the Commission reconsider and set aside its action 
announced December 20, 1956, granting, without hearing, the 
application of Sunshine State for a new standard broadcast station at 
Bradenton, Florida. The petition specifically requested that the 
Commission designate that application for hearing and permit Appellant, 
to participate as a party to that proceeding. : 


On January 28, 1957, Sunshine State filed an Opposition to the 
Petition for Reconsideration. | 


The Opposition denied that the proposed operation would cause 
objectionable electrical interference within the normally protected 
contours of Appellant's Station WMYR. The Opposition took the 
position that Appellant's engineering statement was technically deficient. 
The Opposition was accompanied by the statement of Sunshine State's 
consulting radio engineer, which argued that Appellant's engineering 
data was deficient in certain respects; contested the statement of 
Appellant's consulting engineer which established that interference 
would be caused to WMYR; and concluded that "Even assuming that 
the measurements were properly made, the only valid conclusion which 
can be drawn from them is that there will be no objectionable interference 
to WMYR from the proposed operation--." (R. 141-142) 


On February 4, 1957, Appellant filed a Reply to Opposition to 
Petition for Reconsideration. (R. 146-148) The Reply was supported 


4 


by a further engineering statement prepared by A. D. Ring & Associates, 
consulting radio engineers. (R. 149-157) Appellant's engineering 
statement rebutted the contentions of intervenor's consulting engineer 
regarding the alleged deficiencies in technical data. Appellant's 
engineer reiterated that an analysis of the available technical data 
established that the proposed operation would cause objectionable 
electrical interference within the normally protected service contour 

of appellant's Station. 


The Reply supplied further technical data which Sunshine State 
insisted should be given to the Commission in connection with 
appellant's engineering showing. The additional explanatory data was 
furnished and afforded the Commission a fuller opportunity to understand 
the effect of the electrical interference. 


Appellant's engineer further pointed out in the Reply that, even 
assuming the values relied upon by Sunshine State's consulting 
engineer, and without regard to measurement data, "the area of 
interference to WMYR along the offshore islands and keys would still 
obtain. ""(R. 156) 


On February 8, 1957, Sunshine State filed a Motion to Strike. 
The Motion sought to bar from consideration supplementary data 
contained in the appellant's Reply. 


The Commission adopted a Memorandum Opinion and Order on 
March 6, 1957, released March 11, 1957, (R. 162-166), dismissing 
the Petition for Reconsideration and affirming its grant of the 
application of Sunshine State without hearing. 


The Commission's Opinion and Order extracted or summarized 
certain factual matters relating to the pleadings filed in the proceeding. 
In the Order, it was recognized that petitioner, appellant herein, re- 
quested that the grant of the application of Sunshine State be set aside; 
that the application be designated for hearing; and that the petitioner, 
appellant herein, be made a party to the hearing proceedings. 
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The Commission further found that the frequency separation between 
the two stations was 10 kilocycles. It was found that the 0.5 mv/m 
contours of the station must overlap before interference is involved 
between two such adjacent channel stations. (R. 162-166). After 
reciting the conflicting contentions of the two parties, the Commission 
resolved the conflict by accepting the version of Sunshine State and 
announcing its opinion that the measurements submitted by appellant 
to establish the electrical interference within its normally protected 
contour did not satisfy the Standards of Good Engineering Practice and 
were inadequate to establish objectionable interference. (R. 165-166) 


This appeal followed. 


STATUTES AND RULES INVOLVED 


The pertinent provisions of the Communications Act of 1934, as 
annotated; the Administrative Procedure Act; and of the Commission's 


Rules and Regulations, are set out in the Appendix. 


STATEMENT OF POINTS 


The Commission was arbit rary and capricious in denying the 
request of Appellant that he be given an opportunity for a full hearing 
upon an application for construction permit for a new standard broad- 
cast station which would cause objectionable electrical interference to 
appellant's existing station where it was shown that, because of such 
electrical interference, appellant's station license would be modified. 


I 


The Commission was arbitrary and capricious in endeavoring to 
resolve on the pleading conflicting evidence on technical matters 
regarding the existence or non-existence of electrical interference and 
thus denying to appellant his right to a full and fair hearing, including 
the right of argumentation and the right to cross examine opposing 


witnesses. 
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II 


The Commission was in error in rejecting detailed technical data 
Supplied by appellant for the purpose of showing the nature and extent 
of the electrical interference to his existing station from the proposed 
operation on the grounds that the data were inadequate to sustain 


appellant's position. 


IV 


The Commission erred in failing to pass upon appellant's 
contention that use of the conductivity values set forth in the Com- 
mission's soil map, and without regard to data obtained by field 
intensity measurements, indicated that the proposed operation would 
interfere with WMYR. 


SUMMARY OF ARGUMENT 


The Commission granted, without hearing, the application of 
Sunshine State which included a technical report, based primarily on 
the values shown in the Commission's soil conductivity map, which 
indicated that there would be no interference from the proposed 
operation to appellant's Station WMYR, separated by only 10 kilocycles 
and located at Fort Myers, Florida. In this connection, Commission 
Rule 1.385 provides that an application will be designated for hearing 
in any case where it appears that the proposal would cause electrical 
interference to an existing station. Also, the Commission Rule 
requiring a hearing in such event is in accord with established 
principles of law, which recognize that the imposition of objectionable 
electrical interference upon an existing station, thus reducing the 
service area within its normally protected contour, constitutes a 
modification of license of the existing station and thus entitles the 
existing station to full opportunity for a hearing before the imposition 
of such interference. The legal foundation for this position is set 
forth in Section 316(a) of the Communications Act of 1934, as amended, 
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47 U.S.C. 316(a), which requires a hearing before modification of 
license, and the ruling of the Supreme Court of the United States in 
Federal Communications Commission v. National Broadcasting 
Company, Inc.(KOA) 319 U.S. 239 (1943). The latter case clearly 
established that reduction of service area of an existing station through 
interference constituted a modification of license of such station. 


Appellant filed engineering data with the Commiss ion which 
conflicted with the basic premise upon which the application was 
granted, namely that no interference would be caused to appellant's 
station. Accordingly, appellant requested that the grant be set aside 
and that the application be designated for hearing with full opportunity 
for appellant to participate therein. Appellant filed extensive engi- 
neering data, utilizing field intensity measurements, showing the 
nature and extent of the electrical interference. Also, by supple- 
mentary data filed later, appellant further demonstrated that use of the 
conductivity values set forth in the Commission's soil map, and without 
regard to any data otherwise available from field intensity measurements, 
showed that appellant's station would receive electrical interference 
within that portion of its service area located on certain outlying 
islands and keys. : 


An opposition was filed by Sunshine State attacking appellant's 
petition for rehearing on the grounds that the engineering material 
supplied was insufficient to support appellant's contention. The 
opposition further alleged that no interference would be caused by the 
proposed operation to appellant's Station WMYR. In reply, supple- 
mentary engineering material was supplied by appellant. 


Accordingly, the Commission was confronted with clearly 
opposed and contradictory engineering reports prepared by the 
technical consultants for Sunshine State and for appellant. Appellant 
contended that the same values employed by Sunshine State, namely 
those shown by the Commission's soil conductivity map, indicated 
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interference to appellant's station; that field intensity measurements 
established that interference would be caused to appellant's station; 

and that the field intensity measurements complied with the requirements 
of the Commission's Standards of Good Engineering Practice and were 
sufficient and adequate to establish the existence of interference. 


The Commission was arbitrary and capricious in resolving the 
conflict on the pleadings in electing to adopt the views advanced in 
behalf of Sunshine State and thereby holding that the data based upon 
field intensity measurements supplied by appellant were insufficient 
to support the statement of appellant that interference would be caused 
to his existing station. 


The Commission was in error in ignoring the clear and unequivocal 
showing by appellants consulting engineer that, without reliance upon 
field intensity measurements and employing the Commission's soil 
conductivity map the values were sufficiently high in certain directions 
to cause the proposed operation to impose objectionable electrical 
interference upon appellant's station. The Commission Order is 
silent on the latter subject, and no effort was made by the Commission, 
in its Order, to dispose of appellant's contention that the values which 
were relied upon by Sunshine State in its application were sufficient to 
establish that interference would be caused to appellant's station. 
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ARGUMENT 
I 


THE ACTION OF THE COMMISSION WAS IN DIRECT 

CONTRAVENTION OF THE RIGHTS OF APPELLANT 

TO A HEARING UPON AN APPLICATION FOR A NEW 

STATION WHICH WOULD INTERFERE WITH APPEL- 

LANT'S STATION AND THUS WOULD MODIFY HIS 

LICENSE. 

Sunshine State applied to the Commission for construction 
permit for a new standard broadcast station to be located at Bradenton, 
Florida to be operated on the assignment of 1420 kilocycles with a power 
of 1 kilowatt during the daytime hours. The Sunshine State application 
was supported by engineering studies which indicated that there would 
be no overlap of the 0.5 mv/m contours with WMYR and, hence, no 


objectionable interference would be caused to WMYR (R. 105). 


In the event that the Sunshine State application had properly 
disclosed that interference would be caused to WMYR, the Commission 
necessarily would have followed the procedure prescribed in Section 
1.385 of its rules. In such case, the Sunshine State application would 
have been designated for hearing on the grounds that a grant of the 
Sunshine State application would require the modification of the license 
of an existing station, or that a grant of the Sunshine State application 
would cause electrical intereference to an existing station within its 
normally protected contour as prescribed by the applicable rules and 
regulations. In this connection, Section 1.385 of the Commission's 
Rules provides, in pertinent part, as follows: : 

"7.385 Designation for hearing - Applications will be 
designated for hearing in the following cases: 
x * aK K x 
"(b) Where a grant of the application would require the 
modification * * * of license of an existing station caret eOy 
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(c) Where a grant of the application would cause electrical 
interference to an existing station * * * within its normally 
protected contour as prescribed by the applicable rules and 


regulations. * * *" 


Upon the basis of the application, with the above information 
that no interference situation existed, the Commission granted a con- 
struction permit December 19, 1956, without a hearing, pursuant to 
the provisions of Commission Rule 1.382. In this connection, it is to 
be noted that Section 1. 382(a) of the Commission's Rules provides, in 
part, as follows: 

1.382 Grants without a hearing. -(a) Where an application 
for radio facilities is proper upon its face and where it appears 
from an examination of the application and supporting data that 
* * * a grant of the application would not involve modification 
* * * of any existing license * * * a grant of the application 
would not cause additional electrical interference to an exist- 
ing station * * * within its normally protected contour as pres- 
cribed by the applicable rules and regulations * * * the Com- 
mission will grant the application without a hearing." 


On January 18, 1957, appellant applied for "rehearing" of the 
Order. (R102-103) Appellant's radio station WMYR at Fort Myers, 
Florida, operated on the assignment of 1410 kilocycles with a power of 
> kilowatts during daytime hours and a power of 500 watts at night. As 
an existing and licensed radio station, it is entitled to a considerable 
degree of protection from objectionable electrical interference within 
its normally protected service contours. The request for rehearing 
was filed as of right under Section 405 of the Communications Act of 
1934, upon the asserted ground that "electrical intereference will be 
caused to Station WMYR from the operation of the proposed Bradenton 
station." (R-102). An accompanying affidavit of appellant's consulting 
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engineer also stated that the Sunshine State operation, to which the call 
letters WBRD had been assigned, "would result in objectionable inter- 
ference from WBRD to WMYR." (R-105) | 


Applicable law recognizes that the imposition of electrical 
intereference upon appellant's existing radio station would constitute 
a modification of his station license. Section 316 (a) of the Communi- 
cations Act of 1934, as amended, provides that no such modification of 
station license may be made unless and until the licensee has had an 
opportunity at a public hearing to oppose any such proposed modifi- 
cation of his station license and to show cause why such modification 
should not be made. 3 


Section 316(a) provides in pertinent part as follows: 


"any station license or construction permit may be 
modified by the Commission * * *. No such order of 
modification shall become final until the holder of the 
license shall have been notified in writing of the proposed 
action and the grounds and reasons therefore, and shal] 
have been given reasonable opportunity, in no event less 
than thirty days, to show cause by public hearing, if 
requested, why such order should not issue * * *". 


The above statutory provision has been further implemented 
by Section 1.390 of the Commission's Rules and Regulations which pro- 
vide, in part, as follows: ! 


"1.390 Petitions for reconsideration or for rehearing. - 
(a) Where an application has been granted without a hearing, 
any person aggrieved or whose interests would be adversely 
affected thereby may file a petition for reconsideration of 
such action. Such petition must be filed with the Com- 
mission within 30 days after public notice is given of the 
Commission's action in granting the application. Such 
petition will be granted if the petitioner shows that: 
(1) Petitioner is an existing licensee or permittee and 
a grant of the application would require the modification * * * 
of his license * * *," : 
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Appellant informed the Commission in his petition that its 
action announced December 20, 1956, granting, without hearing, the 
application of Sunshine State for a new standard broadcast station at 
Bradenton, Florida constituted a’ modification of appellant's station 
license because of electrical interference from the proposed operation. 
(R-102-103) Appellant specifically requested the Commission to re- 
consider and set aside tts action in making the grant. Further, 
appellant requested the Commission to designate the application of 
Sunshine State for hearing and to permit appellant to participate as a 
party to that proceeding in opposition to the application. 


The request for reconsideration of the grant made without 
hearing was predicated upon Section 316(a) of the Communications Act 
of 1934, as amended; the ruling of the Supreme Court of the United 
States in Federal Communications Commission v. National Broadcasting 
Company, Inc. (KOA) 319 U.S. 239, 87 L Ed. 1374 (1943); and the 
opinion of this Court in L. B. Wilson, Inc., v. Federal Communications 
Commission 170 F 2d 793, 83 App. D.C. 176 (1948). 


In connection with the KOA case, supra, it is to be observed 
that Section 316(a) of the Communications Act of 1934, as amended, 
superseded but is identical in substance to former section 316(b) of 
the Act. 


In the KOA case, supra, Station KOA opposed an application 
for a broadcast authorization. KOA contended that the proposed opera- 
tion would cause it to receive objectionable electrical interference within 
its normally protected contour. KQA further contended that the proposed 
increase in interference, and consequent reduction of service area, 
would be a modification of the KOA station license. KOA further con- 
tended that its station license could not be thus modified through the 
imposition of such an interfering condition without affording it full 
rights to hearing in opposition to the proposal. The Supreme Court of 
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the United States concurred in every respect with the contentions of KOA, 
as above. The Supreme Court held that the Commission action proposing 
to grant the broadcast authorization would deprive KOA of freedom from 
interference in a portion of its service area and that the grant of the 
interfering application, in the circumstances, necessarily involve the 
modification of KOA's outstanding license. The Supreme Court stated 
that "to deprive KOA of what had been assigned to it, ‘and to grant an 
application which would increase interference on the channel given it, 
was in fact and in substance to modify KOA's license. This being so, 
Section 312(b) requires that it be made a party to the proceeding * * *". 
The Court held that the act provided that in such an instant KOA was 
entitled to be brought in as aparty. Of particular interest in the present 
proceeding is the further holding of the Supreme Court therein that "a 
licensee cannot show cause unless it is afforded opportunity to parti- 
cipate in the hearing, to offer evidence, and to exercise the other rights 


of a party." 


L. B. Wilson, Inc. v. Federal Communications Commission, 


Supra, squarely states the question as to whether an existing licensee, 
claiming that objectionable electrical interference will be caused to his 
broadcasting station within his protected contour by the operation of a 
proposed new station, is entitled to a hearing before decision is made. 
There, as here, the licensee of an existing station filed a petition for 
reconsideration in opposition to a grant made without hearing on the 
grounds that the proposed operation would cause electrical interference 
within the normally protected contour of his existing station. The 
Commission denied the request. This Court recognized the established 
rule, in discussing Section 312(b) of the Communications Act (now 
renumbered Section 316(a), that modification"of an existing license may 
occur not only directly, by virtue of literal change of its terms, but also 
indirectly, through extension to another station of broadcasting facili- 
ties which will cause interference to the outstanding station within its 
lawfully protected contour;--" i 
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This Court also considered therein the question of the proper 
construction to be given Section 312(b) of the Communications Act (now 
Section 316(a)) and the question as to whether a hearing shall be granted 
by the Commission on the issue as to whether or not indirect modifi- 
cation of an outstanding license will be required by the granting of re- 
quested facilities to a new station. This Court held "we think that, 
properly construed, it contemplates a hearing on the issue stated". 

This Court further commented: "It would give an unreasonable meaning 
to the Communications Act, in view of the purpose of the Act, and of the 
Commission's duties under it, to construe it as not contemplating a 
hearing to an outstanding licensee on the question whether the extension 
of the facilities to another station would constitute an indirect modifi- 
cation of his license." To further enuniciate its view, as above, this 
Court also stated "To construe the Communications Act as not according 
an outstanding licensee a hearing on the issue whether or not extension 
of facilities to another station will indirectly modify the outstanding 
license through objectionable interference within its protected contour 
would result in unequal treatment of outstanding licensees as compared 
with applicants for new facilities." 


It was noted therein that''administrative construction thereof 
by the Commission itself recognizes that the Act contemplates according 
a hearing to an outstanding licensee upon the question whether or not 
the granting of requested facilities to another station will indirectly 
modify the outstanding license by causing objectionable interference 
within its protected contour." 


This Court concluded thereon, in Summary, "That if the Act 
be given a reasonable interpretation, an interpretation resulting in equal 
application, an interpretation in harmony with the Commission's own 
administrative construction, and an interpreatation which will bring the 
Act into harmony with the Constitution, the Act must be held to con- 


template hearings before the Commission on the issue modification vel 


non of an outstanding license by the granting of facilities to another 


od 


station." 
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| 

The instant case is on all fours with Albertson v. Federal 
Communications Commission App. D.C. 87, App. D.C. 39, 182 F 2nd 
397, (1950), with respect to the fact that in the application contested in 
each case the applicant represented that no interference would be caused 
by the proposed operation. In this connection, this Court stated in the 
Albertson case "the Dunkirk license was obtained without a hearing and 
without notice to, or participation by Albertson, all due to assurance that 
no interference would be caused. Had that fact been known to the Com- 
mission the license could not have been granted without Albertson having 
notice and opportunity to be heard." This Court held therein. "that a 
hearing should be allowed under Section 405 and Albertson accorded a full 
and fair opportunity to show cause why operation of WBNY should not be 
interferred with, and thus modified (KOA case) by the Dunkirk grant." 


Thereupon, the case was remanded to the Commission." 


II 


THE COMMISSION ERRED IN MAKING AN EX PARTE 
RESOLUTION ON THE PLEADINGS OF CONFLICTING 
FACTUAL AND OPINION EVIDENCE ON TECHNICAL 
MATTERS WITHOUT RECOURSE TO THE HEARING 
PROCESS. : 


. THE COMMISSION ERRED IN CONCLUDING ON THE 
PLEADINGS THAT THE TECHNICAL DATA SUBMITTED 
BY APPELLANT WERE NOT IN ACCORD WITH! THE RE- 
QUIREMENTS OF ITS STANDARDS OF GOOD ENGINEER- 
ING PRACTICE AND WERE INADEQUATE TO SHOW THAT 
ELECTRICAL INTERFERENCE TO APPELLANT'S STATION 
WOULD BE CAUSED BY THE PROPOSED OPERATION. 


Appellant's petition for reconsideration of the grant was 


supported by the engineering statement of Mr. Howard T. Head, a 
partner in the firm of A. D. Ring and Associates, expert consulting 
radio engineers, which established that the proposed operation would 
cause objectionable electrical interference to appellant's Station WMYR 
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within its normally protected contours. (R-104-110) 


The opposition to the petition for reconsideration filed by 
Sunshine State was accompanied by the engineering statement of its 
expert consulting radio engineers. (R-141-142) The consultant for 
Sunshine State attacked the engineering statement prepared by appellant's 
consultant and alleged that the latter statement was technically deficient 
in several respects. In particular, the Sunshine State engineering con- 
sultant questioned the technical sufficiency of the field intensity measure- 
ments on the grounds that they had not been taken along exact radial 
routes delimited by straight lines drawn from the measurement source, 
and, in effect, that the angular deviations from a straight line were ex- 


cessive. 


Thus, Sunshine State argued that appellant's engineering data 
failed to comply with the provisions of Rule 3. i186 in that the field in- 
tensity measurements were not made in strict accordance with the re- 
quirements of the Commission's Standards of Good Engineering Practice. 


Also, the Sunshine State consultant stated that no interference 
would be caused by the proposed Sunshine State operation (WBRD) to 
appellant's station WMYR. (R-142) 


The consulting engineer for Sunshine State further took the 


position that he had analyzed the data relied upon by appellant's con- 
sultant and that he disagreed with his statement that such data estab- 
lished that objectionable interference to appellant's station would be 


caused by the proposed operation. In this connection, Sunshine State's 
consultant concluded that with respect to his independent analysis of the 
field intensity measurements data, that "even assuming that the measure- 
ments were properly made, the only valid conclusion which can be drawn 
from them is that there will be no objectionable interference to WMYR 
from the proposed operation * * *". (R-142) 
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In view of the contentions and conflicting engineering opinion 
advanced by the consultant for Sunshine State a reply was filed by appel- 
lant which was supported by a further engineering statement prepared by 
A. D. Ring and Associates, its consultants. (R-146-157) The reply, 
together with its supporting engineering statement, supplied further 
technical data which Sunshine State insisted should be given to the 
Commission in connection with appellant's engineering showing. The 
additional explanatory data was furnished and afforded to the Com- 
mission a full opportunity to understand more fully the effect of the 
electrical interference upon appellant's station. The supplementary 
information was submitted in reliance upon Albertson v. Federal 
Communications Commission, supra. The supplementary engineering 
material filed with the reply also stated that a further analysis of the 
measurement data in the light of the Sunshine State contentions estab- 
lished that the operation of the proposed station would result in objection- 
able interference to appellant's Station WMYR. (R-157) 


Appellant's engineering report shows that "field intensity 


measurements were taken along roads approximating as nearly as 
possible a direct line between WMYR and the proposed WBRD trans - 
mitter site. There are few roads in the area, and measurements were 
made along U. S. Highway 41 to a point near Sarasota, Florida, some 11 
miles south of Bradenton.'"(R-106) Also, it was shown that measure- 
ments were made on a route along various islands, and keys iust off 

the mainland and within the WMYR service area. (R-107) 


Appellant's engineering material further established that the 
field intensity measurements were adequate for the purpose employed. 
Appellant's consulting engineer stated as follows: 


"The true bearing from the WMYR transmitter to the 
proposed Bradenton site is 324°. Measurements were made 
along U.S. Highway 41, which generally follows the direction 
of a line along this bearing, but which does not coincide 
precisely with the radial route. Based on the field intensity 
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measurements, interference was alleged not only along a 
direct line between the two stations (324° T) but also along 
islands and keys in the Gulf of Mexico just off the west 
Florida coast. A line from the WMYR transmitter passing 
through these keys has a true bearing of 317. 5°. 


Much of the area between Fort Myers and Bradenton along 
these two bearings is not readily accessible, as may be obser- 
ved on the maps attached to this affiant's affidavit of January 18, 
1957, and the number of points at which field intensity measure- 
ments may be made along these precise bearings would be 
limited. A substantially greater number of measurements are 
obtained by measuring along the highway both on and near these 
radial routes. An examination of the points at which the radial 
route measurements were made reveals that the bearing angles 
range from 312° True to 333° True. Most of the measurements 
are confined within arcs of very few degrees. 


Station WMYR operates non-directionally during daytime 
hours, and the measured radiation pattern for non-directional 
operation exhibits little variation in radiated field over the 
range of angles involved. It is believed that the closer spacing 
between individual measurements more than offsets any dis- 
advantage arising from deviation from a true radial route by a 
few degrees. 


The Commission's technical standards in requiring measure- 


ments along a "radial" do not specify the limits of permissible 
angular deviation from a true radial route. It is rare indeed 
when a field intensity measurement along a given route is made 
precisely "on bearing’, and a deviation from a fraction of a de- 
gree to several degrees is usually indulged. 


Engineering judgment is required to determine the extent 
to which measurements slightly or substantially off-bearing are 
properly representative of propagation conditions along the 
path; in this instance, the measurements submitted are believed 
to be entirely suitable for the intended purpose." (R-151-153) 


In the summary of his report, appellant's consulting engineer 


stated as follows: 


"It is this affiant's opinion, based on further study of the 
field intensity measurements in the light of the objections 
raised by the WBRD "Opposition" and supporting engineering 
affidavit, that the field intensity measurements are in sufficient 
compliance with the language of the Commission's Technical 


(7, ne 


> 
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Standards to meet the intent of the Standards, that the measure- 
ments are sufficiently complete to establish the location of the 
pertinent contours in the area of interference, and that the 
measurements show that the proposed WBRD operation would 
cause objectionable interference within the WMYR normally 
protected 0/5 mv/m ground-wave contour." (R-157) 

Therefore, it is apparent that the consulting radio engineers for 
appellant and for Sunshine State took diametrically opposed positions with 
respect to the existence or non-existence of interference to WMYR from 
the proposed operation based upon an analysis of field intensity measure- 


ments. 


The Commission, in its Memorandum Opinion and Order, recited 
some of the conflicting contentions of the opposing engineers which were 
Summarized in the pleadings filed by each party. (R-162-166) The 
Commission arbitrarily resolved the conflict between the engineering 
reports by accepting the version advanced by Sunshine State. The Com- 
mission announced its opinion that the measurements submitted by 
appellant to establish the existence of electrical interference within its 
normally protected contour did not satisfy the Standards of Good Engine- 
ering Practice and thus, were inadequate. (R-162-166) 


Of interest here is the decision of this Court in Elm City Broad- 


casting Corp. v. United States, 98 App. D. C. 314, 235 F 2d 811. The 


appeal therein involved the petition of Elm City to intervene in a pro- 
ceeding before the Federal Communications Commission. The Com- 
mission denied the request for intervention on the pleadings after a re- 
cital that the statement of matters to be proved at the hearing was in- 
sufficient. This Court, in discussing the right of an existing station to 
participate in a proceeding which involved a question of electrical inter- 
ference, noted that "long before the enactment of the amendment to the 
Communications Act which is now Section 309(b), the Supreme Court 
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held that the right to intervene claimed because of objectionable inter- 
ference is a statutory right which cannot be denied. The Commission 
amended its intervention rules to permit, as a matter of right, inter- 
vention sought because of objectionable interference* * *." This Court 
held therein that the Commission was in error in dismissing the inter- 
vention request of Elm City on the pleadings, and set aside the grant 
which had been made to the contested application. 


The arbitrary action of the Commission in resolving a conflict 
between contradictory factual evidence runs afoul of one of the leading 
cases on the subject of due process, Morgan v. United States, 304 U.S. 
1, 82 L. Ed. 1129 (1937). The Supreme Court held therein that "the 
right to a hearing embraces not only a right to present evidence but also 
a reasonable opportunity to know the claims of the opposing party and 
to meet them. The right to submit argument implies that opportunity; 
otherwise the right may be but a barren one." The ruling therein was 
in accord with an earlier determination by the Supreme Court, in 
Londoner v. Denver, 210 U.S. 373, 52 L. Ed. 1103 (1908) holding that 
"* *4 hearing in its very essence, demands that he who is entitled to it 
shall have the right to support his allegations by argument, however, brief; 
and, if need be, by proof, however informal." 


The principle that due process of law requires more than a 
mere disposition on the pleadings where conflicting factual questions are 
presented is pricked in a long line of cases which establish the right to 
an evidentiary hearing to enable a full presentation to be made. 


A full hearing is one in which ample opportunity is afforded to 
all parties to make, by evidence and argument, a showing fairly adequate 
to establish the propriety or impropriety, from the standpoint of justice 
and law, of the step asked to be taken; it does not depend upon the order 
entered as a reSult of the hearing. -- Akron, C. & Y.R. Co. v. United 
States, (New England Divisions Case), 261 U.S. 184, 67 L. Ed. 605 
(1923). 
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A declaration or finding of the Federal Power Commission made 
ex parte without notice or hearing cannot be considered as consistent 
with due process to the party affected by such finding. --United States v. 
Appalachian Electric Power Co., 107 F. (2d) 769 (C. C. A. 4th, 1939), 
rev'd on other grounds, 311 U.S. 377, 85 L. Ed. 243 (1940). 


A state tax statute providing that where a taxpayer fails to re- 
turn taxable property as taxable, he is subject to ex parte valuation by 
the collector, without notice, opportunity to be heard, or appeal in the 
courts, is unconstitutional as a deprivation of due process of law. -- 
Central of Ga. R. R. Co. v. Wright, 207 U.S. 127, 52L. Ed. 134 (1907). 


An order of the Postmaster General annulling air-mail contracts 
previously awarded to plaintiffs, is void if issued without notice and 
opportunity for hearing. -- Boeing Air Transport, Inc. v. Farley, 75 F. 
2d 765, 64 App. D.C. 162, (1935), cert. den., 294 U.S. 728 (1935). 


Requisites of a fair hearing for due process are that the course 
of proceedings shall be appropriate to the case and just to the party 
affected; that the accused shall be notified of the nature of the charge 
against him in time to meet it; that he shall have such an opportunity to 
be heard that he may, if he chooses, cross-examine the witnesses against 
him; that he shall have time and opportunity, after all the evidence 
against him is introduced and known to him, to produce witnesses to re- 
fute it; and that the decision shall be governed by and based upon the 
evidence at the hearing. -- Ungar v. Seaman, 4 F. 2d 80 (C.C. A. 8th, 
1924). : 


The immigration laws providing for imposition of fines on per- 
sons bringing certain aliens into the country must be held to contemplate 
that the Secretary of Labor shall hold a hearing and determine on the 
evidence the facts establishing violation of the statute. -- Lloyd Societa v. 
Elting, 287 U.S. 329, 77 L. Ed. 341 (1932). | 
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It is not competent for the Secretary of the Treasury or any 
other executive officer arbitrarily to cause an alien, who has entered the 
country and become subject to its jurisdiction, to be taken into custody 
and deported without giving him opportunity to be heard upon the questions 
involving his right to remain in the United States. -- Yamataya v. Fisher 
(The Japanese Immigrant Cases), 189 U.S. 86, 47 L. Ed. 721 (1903). 


Where the Federal Mediation Board under the Railway Labor Act 
issued a certificate in a labor dispute, without notice to the employees 
concerned and on statements made to it by one side only, it was held that 
it had not observed due process of law.--Cole v. Atlanta Terminal Co. , 
15 F. Supp. 131 (N. D. Ga., 1936). 


The order of the National Railroad Adjustment Board establish- 
ing employees' seniority rights is void unless due notice of the hearing is 
given to the employee involved. --Griffin v. Chicago Union Station Co., 
13 F. Supp. 722(N. D. Ill., 1936). 


A state statute is unconstitutional in permitting the state high- 
way commissioner to compel a railroad to eliminate grade crossings 
where he thinks it "necessary for the public safety and convenience", 
since the statute deprives the railroad of its property without notice 
or opportunity to be heard. Although a statute expressly requiring the 
elimination of grade crossings might be constitutional, since the legis- 
lature in theory acts upon adequate knowledge, the legislature may not 


make final the finding of an administrative official without requiring that 


it be supported by evidence taken at a fair hearing. --Southern Railroad 
Co. v. Virginia, 290 U.S. 190, 78 L. Ed. 261 (1933). 


The contracts of independent unions cannot be invalidated when 
the issue was not expressly raised by the pleadings in a Board proceeding. 
The union must be given an opportunity to present its case. --National 
Labor Relations Board v. Cowell Portland Cement Co., 108 F. (2d) 198 
(C.C. A. 9th, 1939). 
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B. THE COMMISSION ERRED IN NOT TAKING INTO 
CONSIDERATION APPELLANT'S SHOWING OF 
ELECTRICAL INTERFERENCE BASED UPON THE 
COMMISSION'S SOIL CONDUCTIVITY MAPS, 
WITHOUT REGARD TO MEASUREMENT DATA 


The engineering material submitted by appellant did not rely 
exclusively upon field intensity measurements in order to establish that 
the proposed operation would interfere with WMYR. : 


The Commission was advised that, without reliance upon the 
field intensity measurements and assuming the correctness of the value 
of conductivity shown in the Commission soil maps in Standards of Good 
Engineering Practice, the latter value was sufficiently high to establish 
that the proposed operation by Sunshine State would cause objectionable 
electrical interference to the WMYR Service area on certain off-shore 
islands and keys along the coast. (R-156) ! 


In this connection appellant's engineering material showed: 
"* * it is believed that the soil conductivity determined from such 
measurements more accurately indicates the true conductivity than 
does the Commission's map alone. In this connection, it should be 
noted that even assuming the value of conductivity shown by tne Com- 
mission's map (4 mmhos/m) for the proposed interfering WBERD signal, 
the area of interference to WMYR along the off shore islands and keys 
would still obtain." (R-156) : 


Acordingly, from the above it is clear that appellant established 
that the proposed operation would interfere with WMYR without regard 
as to whether the determination of the interference was based upon 
analysis of field intensity measurements or upon use of the values speci- 
fied in the Commission's soil conductivity map. Thus, appellant's 
engineering report attacked the accuracy of the basic technical data upon 
which the Commission had relied erroneously in granting the Sunshine 


i 


State application. 
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The statement by the engineering consultant for appellant that 
the Commission's soil conductivity map, without reliance upon field in- 
tensity measurements, establishes that the proposed operation would in- 
terfere with WMYR has not been questioned or controverted. 


The Commission's Memorandum Opinion and Order is silent 
with respect to that portion of the engineering statement filed by appellant 
which established that, without regard to measurements, the Commission's 
soil conductivity map indicated values sufficiently high to prove that the 
proposed operation would irterfere with WMYR. The Commission has 
continued to rely in error upon the erroneous technical data originally e 
supplied by Sunshine State which represented that, by use of the conducti- 
vity values in the Commission's soil map, the proposed operation would 
not interfere with WMYR. 


CONCLUSION 
For the foregoing reasons, the Order of the Federal Communi- 
cations Commission, released March 11, 1957, dismissing appellant's 
Petition for Reconsideration, should be reversed, and the cause re- 


manded to the Commission. 
Respectfully submitted, 


RUSSELL ROWELL 
FRANK ROBERSON 
FRANK U. FLETCHER 


1023 Munsey Building 
Washington 4, D. C. 


Of Counsel: Attorneys for ROBERT HECKSHER 


SPEARMAN AND ROBERSON 
1023 Munsey Building 
Washington 4, D. C. 7 


June 27, 1957 
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APPENDIX : 
STATUTES AND REGULATIONS INVOLVED 
Statutes : 

Communications Act of 1934, as amended 
Section 309(a) (b), 47, U.S.C. 309(a) (b) 

"Sec. 309. (a) If upon examination of any application pro- 
vided for in Section 308 the Commission shall find that public 
interest, conveniences and necessity would be served by the 
granting thereof, it shall grant such application. 

"(b) If upon examination of any such application the Com- 
mission is unable to make the finding specified in subsection (a), 
it shall forthwith notify the applicant and other known parties in 
interest of the grounds and reasons for its inability to make such 
finding. Such notice, which shall precede formal designation for 
a hearing, shall advise the applicant and all other known parties 
in interest of all objections made to the application as well as 
the source and nature of such objections. Following such notice, 
the applicant shall be given an opportunity to reply. If the Com- 
mission, after considering such reply, shall be unable to make 
the finding specified in subsection (a), it shall formally designate 
the application for hearing on the grounds or reasons then ob- 
taining and shall notify the applicant and all other known parties 
in interest of such action and the grounds and reasons therefore, 
specifying with particularity the matters and things in issue but 
not including issues or requirements phrased generally. The 

parties in interest, if any, who are not notified by the Commission 
of its action with respect to a particular application may acquire 
the status of a party to the proceeding thereon by filing a peti- 
tion for intervention showing the basis for their interest at any 
time not less than ten days prior to the date of hearing. Any 
hearing subsequently held upon such application shall be a full 
hearing in whica the applicant and all other parties in interest 
shall be permitted to participate but in which both the burden of 
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proceeding with the introduction of evidence upm any issue 
specified by the Commission, as well as the burden of proof 


upon all such issues, shall be upon the applicant. 


Section 316(a), 47 U.S.C. 316(a): 

"Section 316. (a) Any station iicense or construction per- 
mit may be modified by the Commission either for a limited 
time or for the duration of the term thereof, if in the judg- 
ment of the Commission such action will promote the public 
interest, convenience, and necessity, or the provisions of this 
Act or of any treaty ratified by the United States will be more 
fully complied with. No such order of modification shall be- 
come final until the holder of the license or permit shall have 
been notified in writing of the proposed action and the grounds 
and reasons therefor, and shall have been given reasonable 
opportunity, in no event less than thirty days, to show cause by 
public hearing, if requested, why such order of modification 
should not issue: provided, that where safety of life or property 
is involved, the Commission may by order provide for a shorter 


period of notice." 


Section 402 (b) (5) and (6), 47 U.S.C. 402(b) (5) and (6). 

"Sec. 402* * * (b) Appeals may be taken from decisions and 
orders of the Commission to the United States Court of Appeals 
for the District of Columbia in any of the following cases: 

ae oe x * ak *x * ae 

(5) By the holder of any construction permit or station 
jicense which has been modified or revoked by the Commission. 

(6) By any other person who is aggrieved or whose interests 
are adversely affected by any order of the Commission granting 
or denying any application described in paragraphs (1), (2), (3) and 
(4) hereof." 
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Section 405, Stat., 47 U.S.C. 405: | 

"Sec. 405. After a decision, order, or requirement has 
been made by the Commission in any proceeding, any party 
thereto, or any other person aggrieved or whose interests are 
adversely affected thereby, may petition for rehearing; and it 
shall be lawful for the Commission, in its discretion, to grant 
such a rehearing if sufficient reason therefore be made to 
appear. Petitions for rehearing must be filed within thirty days 
from the date upon which public notice is given of any decision, 
order, or requirement camplain.:d of. No such application shall 
excuse any person from complying with or obeying any decision, 
order, or requirement of the Commission, or operate in any 
manner to stay or postpone the enforcement thereof, without 
the special order of the Commission. The filing of a petition 
for rehearing shall not be a condition precedent to judicial re- 
view of any such decision, order, or requirement, except where 
the party seeking such review (1) was not a party to the proceed- 
ings resulting in such decision, order, or requirement, or (2) 
relies on questions of fact or law upon which the Commission 
has been afforded no opportunity to pass. Rehearing shall be 
governed by such general rules as the Commission may estab- 
lish, except that no evidence other than newly discovered evi- 
dence, evidence which has become available only since the 
original taking of evidence, or evidence which the Commission 
believes should have been taken in the original proceeding shall 
be taken on any rehearing. The time within which a petition for 
review must be filed in a proceeding to which Section 402(a) 
applies, or within which an appeal must be taken under Section 
402(b), shall be computed from the date upon which public notice 
is given of orders disposing of all petitions for rehearing filed 
in any case, but any decision, order, or requirements made after 
such rehearing reversing, changing, or modifying the original 
order shall be subject to the same provisions with respect to 
rehearing as an original order." | 
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ADMINISTRATIVE PROCEDURE ACT: 
Section 10, 5 U.S.C. 1009: 

"Sec. 10. Except so far as (1) statutes preclude judicial 
review or (2) agency action is by law commited to agency dis- 
cretion. --(a) Right of Review. -- Any person suffering legal P 
wrong because of any agency action, or adversely affected or 





aggrieved by such action within the meaning of any relevant 
statute, shall be entitled to judicial review thereof. 

« bd 5 3 * * 
(e) Scope of Review. --So far as necessary to decision and 
where presented the reviewing court shall decide all relevant 





questions of law, interpret constitutional and statutory provis- 
ions, and determine the meaning or applicability of the terms 
of any agency action. It shall (A) compel agency action unlaw- 
fully withheld or unreasonably delayed; and (B) hold unlawful 
and set aside agency action, findings, and conclusions found to 
be (1) arbitrary capricious, an abuse of discretion, or otherwise 
not in accordance with law; (2) contrary to constitutional right, 
power, privilege, or immunity; (3) in excess of statutory juris- 
diction, authority, or limitations, or short of statutory right; 
(4) without observance of procedure required by law; (5) un- 
supported by substantial evidence in any case subject to the re- 
quirements of Sec. 7 and 8 or otherwise reviewed on the record 
of an agency hearing provided by statute; or (6) unwarranted by 
the facts to the extent that the facts are subject to trial de novo 
by the reviewing court. In making the foregoing determinations 
the court shall review the whole record or be taken of the rule 
of prejudicial error." 
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RULES : 
Rules and Regulations of the Federal Communications 


Commission: Section 1. 382 


"Sec. 1.382 Grants without a hearing. --(a) Where an appli- 
cation for radio facilities is proper upon its face and where it 
appears from an examination of the application and supporting 
data that (1) applicant is legally, technically, and financially 
qualified; (2) a grant of the application would not involve modi- 
fication, revocation, or nonrenewal of any existing license or 
outstanding construction permit; (3) a grant of the application 
would not cause additional electrical interference to an existing 
station or stations for which a construction permit is outstand- 
ing within its normally protected contour as prescribed by the 
applicable Rules and Regulations; (4) a grant of the application 
would not preclude the grant of any mutually exclusive apli- 
cation; and (5) a grant of the application would be in the public 
interest, the Commission will grant the application without a 
hearing." | 


Section 1.385 

"Sec. 1.385 Designation for hearing. --Applications will be 
designated for hearing in the following cases: (a) Where it does 
not appear from an examination of the application that the appli- 
cant is legally, technically, or financially qualified; or 

(b) Where a grant of the application would require the modi- 
fication, revocation, or nonrenewal of license of an existing 
station or of any outstanding construction permit, or 

(c) Where a grant of the application would cause electrical 
interference to an existing station or station for which a construc- 


tion permit is outstanding within its normally protected contour 


as prescribed by the applicable rules and regulations; or 
* * x * rT 
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Section 1.390 

Sec. 1.390 Petitions for reconsideration or for rehearing. -- 
(a) Where an application has been granted without a hearing, any 
person aggrieved or whose interests would be adversely affected 
thereby may file a petition for reconsideration of such action. 
Such petition must be filed with the Commission within 30 days 
after public notice is given of the Commission's action in grant- 
ing the application. Such petition will be granted if the peti- 
tioner shows that: 

(1) Petitioner is an existing licensee or permittee and a 
grant of the application would require the modification, revo- 
cation, or nonrenewal of his license or construction permit; or 

(2) That petitioner is an existing licensee or permittee and 
a grant of the application would cause interference to his station 
within the normally protected contour as prescribed by appli- 
cable Rules and Regulations; or 

(c) Where a petition for reconsideration or for rehearing is 
based upon a claim of electrical interference within the normally 
protected contour of an existing station or a station for which a 
construction permit is outstanding, such petition must be accom- 
panied by an affidavit of a qualified radio engineer which shall 
show either by reference to the Commission's Standards of Good 
Engineering Practice or to actual measurements made in accor- 
dance with the methods prescribed by the Commission's Standards 
of Good Engineering Practice that electrical interference will be 
caused to the Station within its normally protected contour. If 


the claim of interference is not based upon actual measurements 


made in accordance with the Standards of Good Engineering 
Practice, it may be controverted by affidavit containing results 
of actual measurements made in accordance with the Standards 


of Good Engineering Practice. 
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(e) Petitions for reconsideration or rehearing filed under 
this section may request (1) reconsideration, either in cases 
decided after hearing or in cases of applications granted with- 
out hearing; (2) reargument; (3) reopening of the proceeding; 


(4) amendment of any finding; or (5) such other relief as may be 


appropriate. Such petition shall state specifically the form of 
relief sought and, subject to this requirement, may contain 
alternative requests. Each such petition shall state with parti- 
cularity in which respect the decision, order or requirement or 
any matter determined therein is claimed to be unjust, un- 
warranted, or erroneous, and with respect to any finding of 

fact must specify the pages of record relied on. Where the 
petition is based upon a claim of newly discovered evidence, it 
must be accompanied by a verified statement of the facts relied 
upon, together with the facts relied on to show that the petitioner, 
with due diligence, could not have known or discovered such facts 
at the time of the hearing." 


Section 3.186 

Sec. 3.186 Field intensity measurements in allocation; 
establishment of effective field intensity at 1 mile. --(a) Section 
3.45 provides that certain minimum field intensities are accep- 
table in lieu of the required minimum physical vertical heights of 
the antennas proper. Also in other allocation problems, it is 
necessary to determine the effective field at 1 mile. The follow- 
ing requirements shall govern the taking and submission of data 
on the field intensity produced. 

(1) Beginning as near to the antenna as possible without in- 
cluding the induction field and to provide for the fact that a 
broadcast antenna not being a point source of radiation (not less 
than one wavelength or 5 times the vertical height in the case of 


a Single element, i.e., non-directional antenna or 10 times the 
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spacing between the elements of a directional antenna), measure- 
ments shall be made on eight or more radials, at intervals of 
approximately one-tenth mile up to 2 miles from the antenna, 

at intervals of approximately one-half mile from 2 miles to 6 
miles from the antenna, at intervals of approximately 2 miles 
from 6 miles to 15 or 20 miles from the antenna, and a few 
additional measurements if needed at greater distances from 

the antenna. Where the antenna is rurally located and unob- 
structed measurements can be made, there shall be as many as 
18 or 20 measurements on each radial. However, where the 
antenna is located in a city where unobstructed measurements 
are difficult to make, measurements shall be made on each 
radial at as many unobstructed locations as possible, even though 
the intervals are considerably less than stated above, parti- 
cularly within 2 miles of the antenna. In cases where it is not 
possible to obtain accurate measurements at the closer distances 
(even out to 5 or 6 miles due to the character of the intervening 
terrain), the measurements at greater distances should be made 
at closer intervals. (It is suggested that 'wave tilt' measurements 
may be made to determine and compare locations for taking field 
intensity measurements, particularly to determine that there are 
no abrupt changes in ground conductivity or that reflected waves 
are not causing abnormal intensities. ) 

(2) The data required by subparagraph (1) of this paragraph 
should be plotted for each radial in accordance with either of the 
two methods set forth below: 

(i) Using log-log coordinate paper, plot field in- 
tensities as ordinate and distance as abscissa. 

(ii) Using semi-log coordinate paper, plot field 
intensity times distance as ordinate on the log scale and dis- 
tance as abscissa on the linear scale. 


» | Py Cee ee ee ——-—- ———_ ~~ 
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(3) However, regardless of which of the methods in sub- 


paragraph (2) of this paragraph is employed, the proper curve to 
be drawn through the points plotted shall be determined by com- 
parison with the curves in Sec. 3.184 as follows: Place the sheet 
on which the actual points have been plotted over the appropriate 
graph in Sec. 3.184, hold to the light if necessary and adjust 
until the curve most closely matching the points is found. This 
curve should then be drawn on the sheet on which the points were 
plotted, together with the inverse distance curve corresponding 
to that curve. The field at 1 mile for the radial concerned shall 
be the ordinate on the inverse distance curve at 1 mile. 

(4) When all radials have been analyzed in accordance with 
subparagraph (3) of this paragraph, a curve shall be plotted on 
polar coordinate paper from the fields obtained, which gives the 
inverse distance field pattern at 1 mile. The radius of a circle, 
the area of which is equal to the area bounded by this pattern, is 
the effective field. (See Sec. 3.14) : 

(5) While making the field intensity survey, the output power 
of the station shall be maintained at the licensed power as deter- 
mined by the direct method. To do this it is necessary to de- 
termine accurately the total antenna resistance (the resistance 
variation method, the substitution method or bridge method is 
acceptable)and to measure the antenna current by means of an 
ammeter of acceptable accuracy (See Sec. 3.39 and 3. 54) 

(b) Complete data taken in conjunction with the field intensity 
measurements shall be submitted to the Commission in affi- 
davit form including the following: 2 

(1) Tabulation by number of each point of measurement to 
agree with the map required in (2) below and the field intensity 
meter reading, the attenuation constant, the field intensity (E) 
the distance from the antenna (D) and the product of the field 
intensity and distance (ED) (if data for each radial are piotted on 
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semi-logarithmic paper, see above) for each point of measure- 
ment. 

(2) Map showing each point of measurement numbered to 
agree with tabulation required above. 

(3) Description of method used to take field intensity 
measurements. 

(4) The family of theoretical curves used in determining 
the curve for each radial properly identified by conductivity and 
dielectric constants. 

(5) The curves drawn for each radial and the field intensity 
pattern. 

(6) Antenna resistance measurement: 

(i) Antenna resistance at operating frequency. 

(ii) Description of method employed. 

(iii) Tabulation of complete data. 

(iv) Curve showing antenna resistance versus freq- 
uency. 

(7) Antenna current or currents maintained during field 
intensity measurements. 

(8) Description, accuracy, date, and by whom each instru- 
ment was last calibrated. 


(9) Name, address, and qualifications of the engineer making 


the measurements. 


(10) Any other pertinent information. 








